INDEX, 


ABANDONMENT. See Homesreap, 8, 9. Lanp Tit zs, 6, 8, 9, 
ABSOLUTE DEED. See Trusts, 1, 2. 

ABSTRACT ERROR. See PRACTICE IN SUPREME CouRT, 19, 
ACCOUNTS. See LIEns, 2, 3. 

ACKNOWLEDGMENT. See DEgps, 1, 2, 5, 7. 


ACQUIESCENCE. See Bounpariss, 2. EsToppeL, 8. INNOCENT PURCHASER, 
4, 5. 


ACTION. See Contracts, 4. WILLS, 5. 

1. The real owner of property, whether it be a chose in action or not, may 
sue to reduce it to possession, and when a nominal party refuses the use of 
his name as plaintiff for the benefit of the real party in interest, no technical 
rule can prevent the real party from maintaining an action to protect that 
interest. Morris v. Schooner Leona, 35. 

2. Therefore, where a franchise authorized the collection of tolls from 
a lessee using a water channel, and for that purpose authorized suit to be 
brought in the name of the city of Corpus Christi for the benefit of the own- 
ers of the franchise, the refusal of the city to permit the use of its name as 
a plaintiff could not defeat the right, and the owners of the franchise can 
maintain the action in theirown name. Id. 

8. The right could not be destroyed by the refusal of the city council to 
authorize a suit in the name of the city. Jd. 

4, By the act under which the water channe] was constructed, it was 
provided that any one holding the bonds of the city of Corpus Christi, to pay 
which the tolls were to be‘applied, could enforce the payment of tolls in the 
courts by compulsory process. Held, that the appellants as owners of those 
bonds could not be affected in their right to sue by a refusal of the city to 
permit its name to be used as plaintiff. Jd. 

5. One action may be brought by an assignee of a failing debtor against 
the sheriff, for wrongfully levying three writs of attachment for different 
parties claiming in distinct rights, which were levied on different portions 
of the assigned property. The right of action accruing for the three seiz- 
ures under attachment to the same person and against the same individual, 
the right may be ascertained and determined in one action. Thomas v. 
Chapman, 193. 

6. A sheriff levied three writs of attachment on goods for as many 
different creditors, who acted each without any concert of action or agree- 
ment with the others. Each executed to the sheriff an indemnifying bond, 
The assignee having the goods in possession when seized under the three 
writs, sued the sheriff and his sureties. The sheriff caused the creditors 
who executed the indemnifying bonds to be made parties defendant to the 
suit, and prayed a recovery over against them for any damages that might 
be recovered against him and his sureties. Held, that the sheriff had as 
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ACTION — continued. 
many distinct causes of action as there were indemnifying bonds, and they 
could not properly be made parties in the one action in the manner desired, 
Id. 

7. The principle announced in Watkins v. Walker County, 18 Tex,, 599, 
affirming the right of the citizen to maintain an action against a county for 
injury done his land, reaffirmed. Hamilton Co, v. Garrett, 602. 

8. If the statute creating a liability against a corporation points out the 
remedy, that remedy alone can be pursued. Id. 


ADJOINING PROPRIETORS. See BounpDarRIEss, 1-3, 
ADMINISTRATION. See Estates oF DECEDENTS. 


ADMINISTRATOR'S SALE. See Estates oF DECEDENTS, 6, 15-18, 21-24, 26-29, 
WILLS, 7. 


ADMISSIONS. See EvIpENce, 24. 

ADMISSION OF EVIDENCE. See ASSIGNMENT OF ERRORS, 1, 
ADULTERY. See Divorce, 1, 2. 

ADVANCEMENTS. See WILs, 1. 

ADVERSE CLAIM. See TENANTS IN CoMMON, 2. 


ADVERSE POSSESSION. See DepicaTion, 1. LAND TITLEs, 18. Lunta- 
TIONS, 8. 


ADVICE OF COUNSEL, See MALIcIous ATTACHMENT, 9, 12, 
AFFIDAVIT. See ATTACHMENT, 4-8 

AFFIDAVIT OF MERITS. See JupGMENT, 9. 
AFTER-ACQUIRED TITLE. See LAnp TITLEs, 16, 17. 


AGENT. See ConsTITUTIONAL Law, 16. Deeps, 2, 4. Maticrous ATTACH- 
MENT, 6, 8. 


AGREEMENT OF COUNSEL. See Practice 1n District Court, 5. 
ALTERATION OF INSTRUMENTS. 


1. The civil law was extremely strict in guarding against fraudulent 
alterations of public documents, and the officers who acted under it will be 
presumed to have been familiar with its requirements. Hanrick v. Dodd, 7, 

2. The civil law required that a public document be clearly written with- 
out blanks, erasures, obliterations or corrections, especially in the substantial 
parts; or where corrections were made, that they should be authenticated 
at the foot by the officer. Not only should the words substituted and vali- 
dated be shown, but also the words abandoned and made void (following 
Hanrick v. Cavanaugh), This rule applies as well to the testimonio as to 
the protocol of a title. Jd. 

8. Reference may be had to the testimonio of a title, if it be in existence, 
to test by its appearance whether a change apparent on the face of the pro- 
tocol was made before or after the title issued. Jd. 

4, See statement of case and opinion for facts which were held to fairly 
support the verdict of a jury finding forgery in the protocol of what ap 
peared to be a grant of eleven leagues of land, dated in 1833. Jd. 
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AMENDMENT. See CONFESSION OF JUDGMENT, 2, PLEADING, 11, 12. 

1. The only test as to the propriety of an amendment made in the district 
court, in a proceeding begun in an inferior court, is, would the amendment 
be admitted if the cause had originated in the district court? Any new 
matter may be pleaded which would defeat the plaintiff’s action. McLane 
y. Puschal, 102. 





2. The right to amend pleadings after exceptions are sustained extends 

only to curing, by amendment, the pleadings held to be defective, though 

| the court may, in its discretion, extend the privilege to amend other 

pleadings. Such discretion will not be revised on appeal unless it clearly 

| appears that injury has resulted therefrom. Glasscock v. Hamilton, 143. 

i 8. If the facts set forth as a basis of recovery are the same in an original 

| and an amended petition, though the relief prayed for in the amended 

pleading be different, on account of a larger measure of relief being asked 

for, the character of the cause of action remainsthe same. W. U. Tel. Co. 
y. Brown, 536. 

ANCESTOR. See Hetrs, 1. PRINCIPAL AND SURETY, 8. 

: 

i ANSWER. See PLEADING, 2, 7. 

; 


APPEAL. See APPEAL BOND. CONTESTED ELECTION, 7. MANDAMUS, 2. PRAC- 
TICE IN SUPREME COURT. 

1. Articles 2709 and 2711 of the Revised Civil Statutes mean that a 

: transcript of proceedings from the county court shall be filed in the district 

court at the first term after judgment in the county court, and, if this can- 

not be done, that it shall be filed within sixty days after the appeal is taken. 

Kahn v. Israelson, 221. 

2, From the day when notice of appeal from a county court is given, the 
appeal is taken, and from that time the district court has jurisdiction of 
the cause. Id. 

8. A supersedeas bond, not being essential to the appeal, serves no juris- 
dictional purpose. Id. 

4. The district court has control of its judgment until the close of the 
term at which it is rendered, notwithstanding an appeal or writ of error to 
the appellate court may have been perfected. Grubbs v. Blum, 426. 

5. The refusal to grant an injunction in chambers (R. S., title LI) does not 
admit of appeal to the supreme court. Gibson v. Templeton, 555. 








APPEAL BOND. 

1. An appeal bond, executed in a suit where there are several appellees, 
and where one of the appellees is not made a party as obligee, is of no effect; 
and even if all aré included, it is rendered invalid if filed more than twenty 
days after the adjournment of the court for the term at which the judg- 
ment was rendered. Harvey v. Cummings, 186. 

2. The statute which authorizes an appeal in forma pauperis, by per- 
mitting one desiring to appeal to the supreme court to make oath before 
the county judge of the county in which the appellant resides, has reference 
to county judges in Texas, and an oath of that character before the county 
judge of some county in another state, where the appellant may reside, is 
of no effect. Id, 

8. A supersedeas bond, not being essential to the appeal, serves no jurisdic- 
tional purpose. Kahn v. Israelson, 221. 


ARCHIVES. See EVIDENCE, 28, 
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ARGUMENT OF COUNSEL. y 

1. Improper and uncalled for reflections on a party to a suit by counsel, 7 
during a trial, when not warranted by the evidence, may furnish groynq 
for the reversal of a judgment, Franklin v. Tiernan, 92. 

2. It is not error to permit counsel, in the closing argument, to reply to 
an argument made by the adversary on a question of law applicable to the 
case, and to comment upon authorities applicable to the question. 7 ¢ 
P. R'y Co. v. Garcia, 285. 

8. The time and method of argument of counsel is largely subject tp 
the discretion of the trial court, and the supreme court will not reverse g 
judgment for the sole reason that it might believe that too much latitude iy 
discussion had been permitted, when it is not made to appear that the appel- 
lant was prejudiced thereby. Id. 

4, The practice of using language in an argument referable to facts not 
in evidence, and calculated to rouse the prejudices of the jury against gq 
party to the cause, should not be permitted. But when such language ig 
used in response to similar language used by the adverse counsel, and equally 
unauthorized, the party provoking such a course of argument will not be 
heard to complain on appeal. Id. 


ASSIGNMENT. See County WaRRANT, 1, 4. LIENs, 2. 

1, An unliquidated claim for personal injury cannot be assigned by the 
party injured. Citing G., H. & 8S, A. R. R. Co. v. Freeman, 57 Tex., 156 
Stewart v. H. & T. C. R’y Co., 246. 

2. Where a railway company and its contractors agreed with a, subcon- 

tractor, that, in consideration of his furnishing laborers’ board, the amount 
due for their board should be taken out of their wages, and be due the sub 


contractor and constitute a lien upon the road, the laborers not being parties 


to such an agreement, there was not such an assignment of the claimas 
would give the subcontractor a laborer’s lien. Tex. & St. L. R. R. Coy, 
McCaughey, 271. 

8. To show that the subcontractor was subrogated to the rights of the 
laborers there must appear to have been an extinguis:ment of the original 
debt, and to create an equitable assignment in this case the debt must have 
been purchased of the laborers for a consideration satisfactory to them. Id 

4, The assignee must be a party toan equitable as well as a legal assign 
ment. 2 Jones on Mort., 813 et seq.;3 Pom. Eq. Jur., § 1211 et seq., cited, 
Id. 

5. A county warrant, though negotiable, is assignable. Leach v. Wilson 
Co., 331. 

ASSIGNMENT FOR BENEFIT OF CREDITORS, See Action, 5,6. CHATTEL 
MorTGAGE, 1, 2. 

1. The evidence of a right claimed is never required to be set forth 
in pleading. Hence, one claiming property as an assignee may aver his 
ownership of the property, and need not set forth the manner of its acquisi 
tion, in order to admit evidence of the assignment. Thomas v. Chapman, 
193. 

2. Where an assignment was made under the act of March 24, 187% 
under which the assignee qualified, the consent of any creditor is imma 
terial in determining the right of the assignee to the property assigned. Id 

8. In a suit by an assignee of a failing debtor against a sheriff and 
his sureties, a demurrer was properly sustained to an averment in the an 
swer that a part of the proceeds of the sale of goods charged to have been 
illegally seized and sold under attachment was deposited with the clerk of 
the court subject to plaintiff's order. Id. 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 

4. A deed of assignment made by insolvent debtors, which recited their 
inability to pay in full and a desire to convey all their property for the 
penefit of creditors, conveyed in terms “all their lands, tenements, here- 
ditaments, goods, property, and choses in action of every manner and de- 
scription whatsoever, except such property as may be exempt by the 
constitution and laws of the state from forced sale.” On its face it con- 
templated three parties to it, viz.: the makers, the assignee, and the credit- 
ors, *‘ who have executed or may hereafter execute or accede to its terms.” 
The deed closed with these words: ‘‘ And the parties of the third part (the 
creditors) express their consent to this arrangement and accept the pro- 
visions made fur them.” It was only signed by the makers and the assignee, 
Held: 

(1) The creditors accepting the provisions of the deed might do so with- 
out signing it. 

(2) The deed conveyed all the property of the makers, whether partner- 
ship or individual, and was not void. 

(8) Even if one of the parties making the assignment was not a partner, 
and joined in the deed forthe purpose of securing payment of his indi- 
vidual debts with funds belonging to the other assignor, it did not justify 
the creditors of the latter in a seizure of the goods under attachment. 

(4) The remedy of such creditors was in a proper distribution of the prop- 
erty assigned, under the assignment, enforced by an appeal to the equity 
jurisdiction of the court. 

(5) The failure of the assignee to give bond will not invalidate a deed of 
assignment properly made, or justify an attachment of the property trans- 


ferred. The remedy of the creditors is to apply for the appointment of an- 
other to discharge the trust (act March 4, 1879, sec. 14). Windham v. Putty, 
490. 


ASSIGNMENT OF ERRORS. 
1, The assignment of error to the admission of evidence must rest upon 
the very objection taken to it in the court below. Sharp v. Schmidt, 263. 
2. A motion to strike out an assignment of errors, on the ground that it 
was not filed with the appeal bond, will be overruled if it had been filed as 
required by statute, before the appellant had taken out the transcript. Bu- 
chanun v. Wagnon, 375. 


ATTACHMENT. See Action, 5, 6. ASSIGNMENT FOR CREDITORS, 3, 4. CHAT- 
TEL MorTGAGE, 3, 4. MALICIOUS ATTACHMENT. SEPARATE PROPERTY, 9. 

1, An attaching creditor may intervene in a suit where a prior attachment 
has been levied in the interest of another, for the purpose of protecting his 
interest in the property seized under both attachments, provided he can 
show that the older attachment is based on a fraudulent demand or one 
having no existence; but he cannot thus intervene for the purpose of de- 
feating the prior attachment on the ground of mere irregularities in its pro- 
ceedings. Nenney v. Schulter, 327. 

2. The following averments of fraud in a petition of intervention on the 
part of the subsequent attaching creditors are not of themselves sufficient to 
permit them to intervene in an attachment suit: That the debt of a creditor 
attaching was placed at more than it was worth; that the excess of its real 
value being secured by a mortgage on certain property of his debtor, the 
property pendente lite had been sold for much less than its value, and pur- 
chased by one in collusion with the debtor; and also alleging conspiracy 
on the part of the parties to the attachment suit, by plaintiff permitting the 
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ATTACHMENT — continued. 


defendant to withdraw his answer, so as to facilitate judgment in fayor of 
the attaching creditor. Jd. 

8. The petition for intervention must show that the interest of the par- 
ties complaining in the attached property had suffered, or was likely to do 
so, from the alleged fraudulent transactions between the original parties to 
the suit. Id. 

4, The statutory grounds for attachment which must be sworn to may 
be verified by the affidavits of two different attorneys, each attorney swear- 
ing to different facts, provided the two affidavits cover all the facts re- 
quired to be sworn to by the statute to authorize the writ. In this case, 
one affidavit was to the justness of the debt and its amount, and the other 
covered the other statutory grounds for the writ. Lewis v. Stewart, 359, 

5. Section 3 of the final title of the Revised Statutes requires that they 
shall be liberally construed with a view to effect their objects and to pro- 
mote justice. Held, that thus construed, under the statute which permits 
the issuance of a writ of attachment when the statutory grounds are sworn 
to by an ‘‘ attorney,” it is competent for two attorneys to verify, each know- 
ing distinct facts which must be stated, but which are unknown to the 
other. Jd. 

6. The Revised Statutes (art. 3138, subd. 4) provide that the singular num- 
ber, when used in the language of a statute, shall include the plural, unlegg 
otherwise provided. Id, 

7%. Where the existence of the causes for the issuance of an attachment 
was sworn to by two different attorneys for the plaintiff, and one affidavit 
was made four days after the other, it was held that the difference in time 
was too small to invalidate. Id. 

8. An affidavit for attachment alleged “‘that defendants aforesaid have 
secreted their property for the purpose of defrauding their creditors, and 
that they (defendants) have disposed of their property with intent to de- 
fraud their creditors.” Such affidavit was held defective, because it charges 
two inconsistent grounds for attachment. Pearre v. Ilawkins, 434. 

9. The statutory words “ secrete,” ‘‘dispose” and “ transfer,” discussed 
and defined. Id. 

10. As to the definition of these words, Hopkins v. Nichols, 22 Tex., 206; 
Culbertson v. Cabeen, 29 Tex., 247; Carpenter v. Pridgen, 40 Tex., 34, cited 
and discussed. Jd, 

11. Where plaintiffs had their attachment levied on property of a firm 
which was claimed by defendants, the defense that four months thereafter 
the firm was adjudged bankrupt, which dissolved the attachment proceed- 
ings, can only be set up by their assignee in bankruptcy. Wallace & Co, v, 
Bogel & Bro., 636. 

12. Where the power of the state court over the attached property of one 
afterwards declared a bankrupt is subject to be impeached, it cannot be 
done except upon an intervention by the assignee in bankruptcy, stating the 
facts and making the proof necessary to terminate the jurisdiction. Id. 

13. A suit for damages for wrongful attachment may be maintained on 
the attachment bond in the county whence the writ issued. Cahn Bros. ¥, 
Bonnett, 674. 

14. The statutes (R. S., art. 1198) provide that when the foundation of 
the suit is some crime, offense or trespass, a civil suit for damages, if such 
action will lie, may be brought in the county where such crime, offense or 
trespass was committed. Where a seizure of property has been made by 
virtue of a writ of attachment wrongfully issued, an action for damages 
will lie in the county where such wrongful seizure was made, Id. 
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’ sITACHMENT — continued. 

15, The word trespass in Revised Statutes, art. 1198, means any inten- 
tional wrong or injury done directly or indirectly to the person or property 
of another. Hubbard wv. Lord, 59 Tex., 384. Id. 

16. An execution, being based upon a subsisting valid judgment, protects 
poth the officer and the person procuring it, while a writ of attachment, 
being based upon a mere affidavit, cannot be invoked as a protection for the 
arty procuring its issuance. Id. 

17. Where creditors obtain writs of attachment against an insolvent firm 
before other creditors sue out their writs of attachment, and they then 
change their original purpose of attaching, and endeavor by other means 
to secure their debt in such case, the second set of creditors obtain a prefer- 
ence lien over the creditors first obtaining their writs. Sullivan & Co. v. 
Cleveland, 677. 

18. See the statement of the case, where proceedings on the part of first at- 
taching creditors caused them to lose their preference lien. Jd, 

19. After the attached property has been sold, the main question to be 
decided being which one of the creditors is entitled to the muneys arising 
from the sale, and all the parties claiming the attached goods being before 
the court, the various issues between the attaching creditors may then be 
tried. Id. 

20. A claim for rent due by the insolvent firm operates as a lien superior 
tothe attachment liens, and is entitled to be first satisfied out of the moneys 
arising from a sale of the attached property. Id. 















































ATTACHMENT BOND. See ATTACHMENT, 13. 
1, When there is no statement of facts, the liability of the surety on the 
attachment bond as set forthin the judgment, rendered against him as such, 
isconclusive. Stelle v. Shannon, 198. 


ATTORNEYS. See ARGUMENT OF COUNSEL. ATTORNEYS’ FEES. PRACTICE IN 
District Court, 5. 

1, The right of attorneys at law to contract, in good faith, for a contingent 
interest in the subject-matter of the litigation, by way of compensation for 
professional services, is now recognized. Bentinck v. Franklin, 38 Tex., 
458; Newkirk v. Cone, 18 IIL, 449, cited. Stewart v. H. & T. C. R’y Co., 246. 

2. In order fora communication to an attorney to be privileged, so that it 
cannot be used in evidence, it must be made for the purpose of obtaining pro- 
fessional advice or aid in respect to the particular matter to which it refers, 
Hence a communication made to an attorney by one party, with the intent 
and for the purpose of having it made known to the adverse party, is not a 
privileged communication. Henderson v, Terry, 281. 


ATTORNEYS’ FEES. 
1, Under the amended charter of the city of Austin, passed February 15, 
1878, the city council had power to allow the city attorney such fees as 
in their discretion they thought proper, in addition to $600 fixed as com- 
pensation for his services by the amended charter of November, 1875. It 
had also power to allow him commissions on all sums collected by him for 
the city, or which had been collected through his official instrumentality 
and paid into the city treasury. City of Austin v. Johns, 179. 

2. By city ordinance, the city attorney was allowed to receive ‘ten per 
cent. on all sums collected for the city.” Held, that the city attorney was 
entitled to ten per cent. (in addition to his fees for representing the city in 
civil or criminal cases) on all sums collected by him under any judgment 
procured by him forthe city. Id, 

Vout, LXII — 48 
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ATTORNEYS’ FEES — continued. 





3. The court has no power under the statute (R. S., art. 2700) to allow a 
guardian attorney's fees for prosecuting against his ward’s estate an un- 
founded claim. Smythe v. Lumpkin, 242. 

4. Ina suit, brought by a firm against an attorney at law for a balance of 
money collected by him on their account and retained by him as a fee for 
services, the verdict of the jury based upon facts in relation to the serv. 
ices rendered, as well as an estimate of their value made by other attorneys, 
based on the customary fees charged in such cases, will not be disturbed, 
Hamman v. Willis, 507. 

5. The case distinguished from that of Shropshire w Doxey, 25 Tex., 128: 
Weisiger v. Chisholm, 28 Tex., 792; Lucketts v. Townsend, 3 Tex., : 
Gibson v. Hill, 23 Tex., 83. Id. 

6. In a suit involving the proper fees to be charged by an attorney at law, 
an instruction to the effect that, in considering of their verdict, the financial 
standing of the parties litigant in the suit in which the fee was charged will 
not be regarded, is proper. Id. 

7. Attorneys’ fees and costs cannot be recovered as a part of the damage in 
a suit upon a warranty. Clark v. Mumford, 531. 


134; and 


AUSTIN, CITY OF. 


1. Under the amended charter of the city of Austin, passed February 15, 
1878, the city council had power to allow the city attorney such fees as in 
their discretion they thought proper, in addition to $600 fixed as compensa- 
tion for his services by the amended charter of November, 1875. It had also 
power to allow him commissions on all sums collected by him for the city, 
or which had been collected through his official instrumentality and paid 
into the city treasury. City of Austin v. Johns, 179. 

2. By city ordinance, the city attorney was allowed to receive “ten per 
cent. on all sums collected for the city.” Held, that the city attorney was 
entitled to ten per cent. (in addition to his fees for representing the city in 
civil or criminal cases) on all sums collected by him under any judgment 
procured by him for the city. Id. ° 


BANKRUPTCY. See ATTACHMENT, 11, 12. 
BILL OF EXCEPTIONS. See STATEMENT OF Facts, 6. 


1. While it is the duty of the district judge trying a cause to submit to op- 
posing counsel for their inspection, before signing ‘them, bills of exception 
prepared and tendered by appellant’s counsel, no opinion is expressed as to 
whether a failure to perform this duty would in any case constitute a suffi- 
cient reason for wholly disregarding the bills of exception, nor whether the 
failure could be brought to the notice of the supreme court by affidavits 
filed after appeal. Franklin v. Tiernan, 92. 

2. The supreme court will not resort to conjecture to determine the 
grounds on which an appellee objected to the introduction of evidence, 
the exclusion of which was assigned as error. If the objection was a gen- 
eral one, the bill of exceptions should still show the grounds on which the 
judge below based his ruling. Id. 

3. Every ruling of the lower court, made a ground of error, should plainly 
appear in the transcript, and nothing be left toinference. All rulings, save 
those particularly excepted by rules 53 and 54 of the district court, upon 
incidental motions, as a refusal by the trial judge to give his conclusions of 
law and fact, must be made the subject of a bill of exceptions, or they will 
be considered as waived. Supreme Commandery Knights of Golden Rule v. 
Rose, 321. 
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BILL OF EXCEPTIONS — continued. 

4. A bill of exceptions to the action of the court below in overruling a 

motion for continuance should fully state the grounds upon which its action 
was based. 7. &P. R’y Co. v. Hardin, 367. 

7 | §. A party bringing up by bill of exception a ruling of the court below 

excluding evidence, must plainly show the nature of the evidence proposed 

to be introduced in order that its admissibility may be determined. | Bee- 

man v. Jester Bros., 431. 

6. See statement of the case for a bill of exceptions which did not comply 
with the rule. Jd. 

BILL OF PARTICULARS. 

; -1, In a suit for work and labor, an exception that the petition does not 
state the time and place of its performance, and the person by whose direc- 
tion it was performed, is not well taken, where a bill of particulars attached 
to the petition, and made a part thereof, supplies by its entries the defect 
(Rule 19). 7. & P. Ry Co. v. Ross & Co., 447. 

BILL OF REVIEW. 

1, The probate courts of the state may, on a proper application of a party 
in interest, correct by bill of review their own judgmepts when procured by 
fraud. Fortson v. Alford, 576. 

2, When jurisdiction has rightfully attached in one county, over both 
the subject-matter and the parties in interest, and by the concealment, 
deception and fraud of one of the parties, the county court of another 
county is afterwards, and pending the first suit, induced to assume juris- 
diction, and make orders disposing of the land of an estate involved in the 
first suit, such county court may, upon the application of a party in interest, 

q properly presented, review its former action and vacate its orders. See the 
facts of this case as set forth in the statement and opinion for an illustra- 
tion of the principle. Id. 

8, The county court cannot, by bill of review, revise all orders which it 
may make in matters of probate within two years after the order comp!ained 
of is entered. But it has, in common with other courts, the power, when- 
ever its action has been without jurisdiction, or when its orders or judg- 
ments have been obtained by fraud, or by any other means which would 
render them void, toso declare them at any time. Heath v. Layne, 686. 

BILL OF RIGHTS. See Emmvent Domain, 6. 

BILLS AND NOTES. See NEGOTIABLE PAPER. PROMISSORY NOTES, 

BONA FIDE PURCHASER. See INNOCENT PURCHASER, 

BOND FOR TITLE. See Lanp TIT Es, 18. 

BONDHOLDERS. See REcEIvVER, 3. 

BONDS. See APPEAL BonpD. ATTACHMENT Bonn. 

1, Where a statutory bond was required to be made payable to the state of 
Texas, but was made payable ‘to Edmond J. Davis, governor of the state 
of Texas,” it was held that suit thereon could be maintained in the name of 
the governor for the use of the state. Ward v. Hubbard, 559. 

2, While a statutory bond must in its character be a substantial compli- 
ance with the statute, yet to render it void for want of conformity with 
the statute, it must be made so by express enactment, or else be a fraud on 
the obligors by color of law, by an evasion of the statute, or be more onerous 
on the obligors than the statute requires. Id. 

8. A bond was required by the governor of the state of a company which 
constructed an irrigation ditch, under the provisions of the act of March 10, 
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BONDS — continued. 
1875, entitled “An act to encourage the construction of canals and ditches 
for navigation and irrigation.” It was made conditioned that the compan 
would keep the ditch in proper repair, so that the water would flow freely 
through its length, and irrigate the land along the ditch for ten ream: ‘aa 
it recited that its execution was required by the governor to satisfy him that 
the company had the ability, and intended to keep the ditch in proper repair 
for ten years, under the provisions of the act above referred to, The bond 
was exacted to satisfy the governor of facts as to which under the law he 
was to have proof, before the company could receive land certificates for 
constructing the ditch. Ina suit by the state to recover upon the bond 
held: ‘ 

(1) The bond was not required hy the law. 

(2) The bond afforded no proof, in a legal sense, of a compliance or an in- 
tention on the part of the company to comply with the law. 

(3) The governor was not authorized to procure indemnity for the state in 
case the company failed to comply with the law, in the manner attempted, 

(4) The bond did not afford either satisfactory evidence of facts, required 
by statute to be ascertained by the governor, or a substitute therefor, 

(5) The demand for the execution of the bond was an onerous condition 
precedent to the enjoyment of a right, and unauthorized. 

(6) The bond, being executed colore officii, and not having been voluntarily 
executed, cannot be enforced as a common law bond. Citing authorities, 
for which see opinion. 

(7) The bond, being made under duress and without lawful authority, was 
void. Leona lI., M. & C. Co. v. Roberts, 615. 








BOUNDARIES. See Roaps, 1. 

1. In an action to settle boundary, a charge as to whether one of the con- 
tiguous tracts of land is separate or community property is unnecessary, 
Vide Higgins v. Johnson, 20 Tex., 389; Holloway v. Holloway, 30 Tex., 164, 
Bonner v. Dale, 300. 

2. See facts in opinion of the court where a charge under those facts was 
held good as tothe character of a boundary line, and the acquiescence of 
parties to that line. Id. 

3. A charge relating to the measure of damages sustained by reason of in- 
terference with the erection of a certain wall, to the effect that the measure 
of damages sustained by reason of such interference is the difference in the 
cost of erecting the wall as commenced originally and its cost upon comple- 
tion as the party was afterwards compelled to build it by reason of the 
interruption, was proper. Id. 

’ 4. See this case for facts testified to concerning the natural objects and 
evidences found on the ground in determining the location of surveys, 
which render it remarkable. Reeves v. Roberts, 550. 

5. When the question is one of boundary, in an action of trespass to ty 
title, and the locality of the survey under which the defendant claims is 
not questioned, or his right thereto denied, provided it be not in conflict 
with the land claimed by plaintiff, an averment that no actual survey of 
the land on which the patent under which defendant claims issued is not 
subject to demurrer. It is but the averment of afact proper to be proved in 
determining the actual locality of the land located and patented, by refer- 
ence to its calls, and the value of such calls would be largely influenced by 
ascertaining whether a survey had really been made on the ground, Boom 
v. Hunter, 582. 

6. When it is clearly shown that no actual survey was ever made, the 
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BOUNDARIES — continued. 
rules applicable to the determination of boundaries of actual surveys do not 
apply in regard to the lines and corners of other surveys called for in the 
patent. In such a case, all matters of descript'on must be looked to, in 
‘connection w ith facts surrounding the parties, and if, considering them in 
connection with transactions to which the parties looked when the patent 
issued, the Jand can be clearly identified, the grant will not be held void. 
In such a case, descriptive calls, evidently inserted through mistake, will be 
disregarded, and effect given to those calls that are certain and are found, 
which, in connection with other matters of description in the grant, will 
make it conform to the evident intention of the parties. Citing Booth v. 
Upshur, 26 Tex., 64, and other cases. Id. 

7, County maps required to be kept in the surveyor’s office are official doc- 
uments, to which parties may look, as between themselves and the state, to 
ascertain where vacant lands exist; and in some cases they afford important 
evidence of boundary. When the understanding of the officers of the state 
and the grantee can be clearly gathered as to the true locality of several sur- 
veys mentioned in a patent, by looking to their location as delineated on the 
map of the county, such map will be looked to in ascertaining boundary. Id, 

8. A line or corner of another survey called for in a patent, which is- 
sued without an actual survey being made, will be disregarded, if evi- 
dently called for by mistake, when to regard it would involve a disregard of 
other calls found on the ground, and inconsistent therewith, and when the 
call for such line or corner is inconsistent with course and distance called 
for, as well as the manifest intention ascertained by the other calls in the 
grant, and the circumstances under which the grant issued. Id. 

9. When a line of a survey is clearly established and identified, the 
other lines are established by course and distance, and this though it may 
involve a disregard of another survey which was called for clearly through 
mistake, on account of the inaccuracy of the county map in use at the time. 
Id. 

10. Whether a survey began at the point indicated by its field notes as 
the beginning, or not, is a question of fact for the jury,and achargeina 
suit involving a question of boundary, which virtually instructs the jury to 
determine the location of the survey by running it out from its beginning 
corner, is error, especially when the evidence identifies some of its lines as 
being in such locality as, if adhered to, would place the corner designated 
as the beginning corner in some other locality. Jones v. Andrews, 652. 

11. Mistakes of surveyors as to boundaries which follow the field notes 
into the patent are not necessarily fatal to the patentee, but will be cor- 
rected according to the lines which were manifestly intended to form the 
true boundary. Id. 

12. A line called for in a survey may be entirely disregarded in deter- 
mining the location of the survey, when other calls in conflict therewith 
are found to be more material and certain. Id. 

13. The corner of an adjoining survey, called for as the initial point of 
the survey projected therefrom, does not necessarily determine the locality 
of the last survey. Where neither the northwest corner, on which a survey 
is called to begin, the north line running from it, nor the northeast corner 
can be found, still, if the other corners can be identified, the northeast and 
northwest corners may be established by course and distance from the cor- 
ners already found. (Boone v. Hunter, decided at the present term, opinion 
by Stayton, J., cited and followed.) Id. 

14. See opinion for charge of court in regard to boundary of a survey 
held to be erroneous. A charge should be so framed, when the true locality 



































































BOUNDARIES — continued. 
of a survey is the issue, as to enable the jury to follow as far as practi 
the footsteps of the original surveyor. Id. rable 

15. When in trespass to try title the boundary lines of the survey of land 
sued for are not established so as to correspond with the description of th 
land contained in the petition, the plaintiff fails in his action and the bes 
dict should be for defendant. Id. ‘ 

16. On a question of title growing out of a call for a particular line of a 
survey, the true line when found must prevail as against any claim or 
belief, however well founded, on the part of the claimant under the junior 
title, as to where the line called for is to be found; but this principle dogs 
not necessarily apply to a claim for protection under the statute of limita. 
tions of five years. For an illustration see opinion. Id. 

17. The deposit of a map in the land office in 1847, though accompanied 
by an explanatory letter of the surveyor, but without field notes, cannot 
be regarded as such a compliance with the requirements of a survey and 
return of field notes to the land office in the confirmation act of February 
10, 1852, nor with the provisions of the act of August 15, 1870, nor with 
those of the constitution on the same subject, as to entitle a claimant 
under the grant to extend the lines in conformity with such map, where 
to do so would violate natural boundaries, distance, quantity and configura- 
tion as designated in the grant, stamp and amparo. Schaeffer v, Berry, 705, 

18. Where natural boundaries, course, distance, quantity and configura. 
tion are all satisfied, the limits of a grant will not be extended merely 
because of long claim and possessory acts, so as to include a more extensive 
tract, violating all of these except course. Id. 

19. That construction is to prevail which is most against the party claim. 
ing under an uncertain survey. It is his duty to show and establish his 
corners. Id. 

20. The lines of the survey, as actually marked upon the ground, if 
they can be found and traced, will control course and distance, But 
that is where the actual survey can be found and identified as the same 
called for in the grant. It is not meant that, where the grant calls for cer. 
tain known and established natural or artificial monuments and boundaries, 
these may be controlled by parol proof of a survey entirely inconsistent and 

‘ repugnant to all the calls of the grant. No case has gone to any such extrava- 
gant length as that. That would be virtually to destroy the written evidence 
of title, and substitute parol evidence in its stead. Jd. 


BRIDGES. See Waco. 
BURDEN OF PROOF. See VENDOR AND VENDEE, 12. 





















































CALLS. See Bounparigs, 5, 6, 8, 9, 12, 13, 16. 
CARRIER. 

1. Where a written contract with a carrier required that the carrier should 
be notified in writing of the extent of damage sustained by freight, in tran- 
situ, before suing therefor, and there was evidence on the trial tending to 
show that compliance with this stipulation was waived by the carrier, whose 
agent, after examining into the alleged injury, agreed to pay a fixed sum in 
satisfaction of such damage, a verdict against. the carrier for such agreed 
sum was not disturbed. Int. & G. N. R’y Co. v. Underwood, 21, 

2, Where a common carrier fails to transport produce destined for market 
and received by him, in the condition in which he receives it and without 
unnecessary delay, the owner is entitled, among other elements of damage, 
by way of indemnity, to eight per cent. interest on the value of the com- 
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CARRIER — continued. 
modity from the time it should have been delivered at its market destina- 
tion by the carrier. The fact that the owner was paying interest on a 
debt which the produce shipped was intended to satisfy, neither adds to his 
right to recover interest for the delay nor enlarges the liability of the car- 
rier. (The circumstances under which a claim for interest may be aliowed 
treated at length and many authorities cited in the opinion.) H. & T. C. 
Ry Co. v. Jackson, 209. 

8. Where the railway company has violated its contract with a passenger 
by carrying him beyond his destination, it is responsible in damages for 
the discomfort, inconvenience, sickness, expenses and charges shown to have 
been the direct, natural and proximate result of the breach of the contract. 
Brown v. Chicago, etc., R. R. Co., 54 Wis., 843; Klein v. Jewett, 26 N. J. 
(Eq.), 474; Matteson v. R. R. Co., 62 Barb., 364; Memphis, etc., R. R. Co. v, 
Whitfield, 44 Miss., 466; Spicer v. R. R. Co,, 29 Wis., 580; Weed v. R. R. Co., 
17 N. Y., 363; 1 Sutherland on Damages, pp. 78-103; Williams v. Vanderbilt, 
98 N. Y., 217; Field on Damages, p. 343; White & Willson’s Civil Cases, sec. 
955, cited and approved. J. & G. N. B’y Co. v. Terry, 380. 

4, The rule of damages for such injuries as laid down in Hadley v, Bax- 
endale, 9 Exch., 341; Hobbs v. L. & S. W. R. R. Co., 10 L. R., Q. B., 111; 
Ind. R. R. v. Birney, 71 Lil, 391, and other cases, is too narrow and re- 
tricted. Id. 

5. Proof as to the symptoms of disease which afflicted plaintiff, by one 
of two physicians attending, is admissible when the absence of the other 
is satisfactorily accounted for. Jd. 

6. The strict rule which authorizes the conductor on a railway train to 
eject therefrom a passenger who refuses to pay his fare is confined to wilful 
violators of the contract. It does not apply where a passenger tenders as 
his fare the sum he has been accustomed tu pay on the same road, and who 
does not wilfully refuse to pay the full fare démanded of him by the con- 
ductor. 7. & P. R’y Co. v. Bond, 442. 

7. A railway conductor cannot act on the assumption that an apparent 
unwillingness to pay the regular passenger fare on the railway is an abso- 
lute and wilful refusal] to pay fare, and thereupon put the passenger off the 
train. Though the passenger, under a mistake as to the proper amount 
which should be paid, declines to pay the amount of fare demanded, yet 
time should be allowed him to tender and pay after taking steps to stop the 
train to put him off, where he does not wilfully persist in his refusal. Id. 

8 Where the petition does not allege that the carrier knew of the neces- 
sity of the performance of his Contract at once, and that any failure or 
delay on its part to perform the contract promptly would cause a suspen- 
sion in business on the part of the consignor, evidence as to these facts is 
inadmissible. Pacific Express Co. v. Darnell Bros., 639. 

9. Where the special circumstances under which the contract was act- 
ually made were not communicated to the carrier who made the breach, 
then, in such case, the measure of damage is the amount of injury which 
would generally arise from such breach. Hadley v. Baxendale, 9 Exch., 353; 
Jones v. George, 61 Tex., 849. Td. 


CASES AFFIRMED. See CountTigs, 1. 
CASES APPROVED. See CarRrrerR, 3. CAVEAT Emptor, 1. MUNICIPAL CoR- 


PORATIONS, 1. 


CASES CITED. See ASSIGNMENT, 1. ATTACHMENT, 10. ATTORNEYS, 1. BOUND- 





ARIES, 6. CARRIER, 9. CHARGE, 13. COMMUNITY PROPERTY, 4, 5. ‘CON- 
STITUTIONAL LAW, 2. CONSTRUCTION, 2. CONTESTED ELECTION, 4. 
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CASES CITED — continued. 
CONTINUANCE, 1, 8, DAMaGeEs, 17, 21. DIvorRce, 2, 4, 5, 6. - Estates OP 
DECEDENTs, 22, 23. EstToppen. 1. Evipencr, 13, 15, 27. EXECUTION, 9 
GUARDIAN, 2, Hetrs, 1. HUSBAND AND WIFE, 3. IMPROVEMENTS, 1, be 
JUNCTION, 2. INNOCENT PURCHASER, 9, 10. JUDGMENT, 4, JURISDICTION, 8 
LAND TITLES, 11, 12. Limitations, 5, 9. Liquor Law, 1. Municipay Cor. 
PORATIONS, 1. NEGLIGENCE, 10, 30. Parries, 11, 14. PARTNERSHIP, 2, 4, 
Pott Tax, 1. PRACTICE IN SUPREME CoURT, 38. PROMISSORY Notes, 8, 
RAILROADS, 4. SEPARATE PROPERTY, 2. SERVICE OF PROCEss, 1, SPEcIFIg 
PERFORMANCE, 1. TRESPASS TO TRY TITLE, 6, VENDOR AND VENDER, §, 

VENUE, 3. WILLS, 1, 5. 


CASES DISCUSSED. See PENcIL WRITING, 1, 2. 


CASES DISTINGUISHED. See AtrorNeys’ Fers, 5. HoMEsTEAD, 9, Jupg 
MENT, 6. NEGLIGENCE, 2. QUO WARRANTO, 3. 


CASES EXPLAINED. See VENDOR AND VENDEE, 7. 


CASES FOLLOWED. See DaMaaGes, 20, 23. EsTATES OF DECEDENTS; 8, 19, 
24. ESTOPPEL, 3. INNOCENT PURCHASER, 2. JUDGMENT, 12. Lanp TITLES, 
7, 9. NEGLIGENCE, 15, 21. PRACTICE IN SUPREME CouRT, 16. ScHoor 
TAXES, 1. 


CASES QUESTIONED. See CARRIER, 4. 


CAVEAT EMPTOR. 
1. The law presumes that he who deals with a person under disability, 


and knowing that fact, intends to incur the consequences of his acts, 
Langton v. Marshall, 59 Tex., 296; Johnson v. Taylor, 60 Tex., 369; Fitzger. 
ald v. Turner, 43 Tex., 79; Berry v. Donley, 26 Tex., 745; Cravens», Booth, 
8 Tex., 249; Coal Co. v. Pasco, 79 IIl., 170, quoted and approved, Johnson 
v. Bryan, 623. 


CERTIORARI. See JURISDICTION, 1. 
CHAMPERTY. See ATTORNEYS, 1. 


CHARGE OF COURT. See Attorneys’ Fess, 6. Bounpartes, 2, 8, MAL 
cious ATTACHMENT, 4, 13. NEGLIGENCE, 20. PRACTICE IN District Court, 
10. STATEMENT OF Facts, 1. 

1. Acharge which in effect informs the jury that they are at liberty to 
believe or not facts disclosed in an official exhibit from the books of the 
state comptroller’s office, properly in evidence before them, in a case where 
no issue of forgery thereof was properly raised, is error. Franklin vy, Tier- 
nan, 92. 

2. Where there is no proof tending to show an estoppel, which consti- 
tutes the only defense, the court does not err in charging the jury to find 
against the party setting up that defense. Eason v. Eason, 61 Tex., 225. 
Andrews v. Smithwick, 20 Tex., 111; Supreme Council, etc., v. Anderson, 61 
Tex., 296, cited and approved. Grinnan v. Dean, 218. 

8. When exemplary damages are not claimed, it is not error for the court 
to fail to give a charge distinguishing between actual and exemplary dam- 
ages. I. &G. N. Ry Co. v. Smith, 252. 

4. The charge of the court should always have an application to facts in 
evidence bearing on issues raised by the pleadings, and should not give the 
law on a hypothetical case not made by the evidence, for such a charge is 
calculated to mislead the jury. H. & T. C. R’y Co. v. Rider. 267. 
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CHARGE OF COURT —continued. 
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5, See statement of the case for a portion of the charge of the court held 
to be upon the weight of evidence, and prejudicial in its character. Int. & 
G. N. Ry Co. v. Ormond, 274. 

6. The following charge upon the measure of damages is declared to be too 
proad: “In doing this (inquiring into the amount of damage), you will 
take into consideration the age, bealth, strength of the deceased, his usual 
earnings, and length of time he would probably live, and give such damages 
as you see proper, not to exceed $20,000.” Id. 

1. Unless it is made to appear that an erroneous charge, which was calcu- 
lated to mislead the jury, did not have this effect, the judgment will be re- 
versed. The burthen of showing that no injury resulted is, in such case, on 
the appellee. G., C. &S. F. Ry Co. v. Greenlee, 344. 

8, Where the court charged the jury as to whether an injury resulted 
from defective cross-ties or rails, and also explained what character of de- 
fects would impose liability om the company, an instruction to the effect 
that, if the jury should find that such defects did in fact exist, which were 
known or might have been known to the company, they should find for 
plaintiff, if his injuries resulted therefrom, was not error, and is not a 
charge upon the weight of evidence. T. & P. R'y Co. v. Hardin, 367. 

9. Acharge of the court as to the duty of the railway company in the 
selection and retention of its employees is, in a suit for damages caused by 
alleged negligence of the company, erroneous and prejudicial when there is 
no evidence or issue as to that subject before the court. Hutchins v. Mas- 
terson, 46 Tex., 551; Cravens v. Wilson, 48 Tex., 324, and other cases, cited 
and approved. H. & T. C. R’y Co. v. Gilmore, 391. 

10. Instructions, though abstractly proper, which give undue prominence 
to an isolated fact, should be refused when the court has already charged 
the jury correctly on the law of the case. Jacobs, Bernheim & Co. v. Crum, 
401, 

11. It is not error to refuse a charge that, if the jury believe a stated 
fact from the testimony, they should find for a party designated, when 
there is no evidence to warrant the assumption of the existence of such 
fact. Id. 

12. Every charge of a court to a jury must be tested by the facts to 
which it is applicable; the announcement, therefore, of a general principle 
in a charge, which in the abstract may be wrong, will not be cause for re- 
versal if it be so modified by the charge, in view of the facts of the case, 
that it could not affect the rights of the party complaining. 7. & P. Ry 
Co. v. Wright, 515. 

13. A refusal to give special charges, specifying certain acts of a person 
suing for damages for personal injuries as constituting negligence on his 
part, or charging him with special duties in approaching a railway crossing, 
is not error. Such a charge encroaches on the province of the jury. Citing 
R. R. Co. v. Murphy, 46 Tex., 365; R. R. Co. v. Chapman, 57 Tex., 75. Jd, 

14, See opinion for charge of court in regard to boundary of a survey 
held to be erroneous, A charge should be so framed, when the true locality 
of a survey is the issue, as to enable the jury to follow as far as practicable 
the footsteps of the original surveyor. Jones v. Andrews, 652. 


CHATTEL MORTGAGE. See MorTGAGEs. 


1. An instrument, giving to grantees the power to take possession of, con- 
trol, and sell the merchandise of the makers to secure a debt, carries with it 
all the incidents of a mortgage and does not operate as a deed of assign- 
ment. La Belle Wagon Works v. Tidball, Van Zandt & Co., 59 Tex., 292, 
Stiles v, Hill, 429. 
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CHATTEL MORTGAGE — continued. 

2. Though such instrument provided that the residue of property mort. 
gaged, after a sufficiency had been sold to pay the makers’ debt, should 
be returned to them, the provision does not impair its validity ag & mort. 
gage. Id. 

3. Property rightfully in the possession of the mortgagee, exceeding jn 
value the debt it secures, can be attached as against the mortgagor, but, un 

. “ ’ ’ : 
less the mortgage debt be first paid, the sheriff himself cannot take pogges. 
sion of it, but the levy must be made in accordance with Revised Statutes 
secs, 167, 2292, 2296. Id. 

4. When so taken, the mortgagees may proceed directly against the sher. 
iff and his sureties; but it rests upon the sheriff to take such steps as would 
bring parties on his indemnity bond promptly before the court, Jd, 

CHATTEL REAL. See LAND CERTIFICATE, 1, 

CHOSE IN ACTION. See Action, 1. 

CITATION. See SERVICE OF PROCESS. 

CITIES. See AUSTIN. CORPUS CHRISTI. MUNICIPAL CORPORATIONS. Wago, 
CITY ORDINANCES. See MunicrpaL CORPORATIONS, 12, STATUTES, 3-5, 
CIVIL LAW. See ALTERATION OF INSTRUMENTS, 1, 2. 

CLAIMS. See Estates OF DECEDENTS, 4, 5, 7-14. 

COLLATERAL ATTACK. See Estates OF DECEDENTS, 17. 
COLLATERAL SECURITY. See PRINCIPAL AND SuREtYy, 5, 6. 
COLONIZATION LAWS. See LAND TITLEs, 11, 12. POWER OF ATTORNEY, 1, 
COMMERCE. See CONSTITUTIONAL Law, 6, 7. 

COMMISSIONERS’ COURT. See Roaps, 2, 4, 6. 

COMMISSIONERS OF APPEAL. See Res AbDJupIcATA, 1. 

1. The reasons given by the commissioners of appeal for their decision in 
Smyth v. Veal, 2 Tex. L. Rep., 261, were never adopted by the supreme 
court, though their conclusions were. Hearne v. Gillett, 23. 

COMMON CARRIERS. See CARRIER. 


COMMON LAW. See MUNICIPAL CORPORATIONS, 1, PARTIES, 7%. PRINCIPAL 
AND SURETY, 1. 


COMMON LAW BOND. See Bonps, 3. 
COMMONS. See Waco, 1-4. 


COMMUNITY PROPERTY. See BounpDARtEs, 1. HUSBAND AND Wis, 5-8, 
SEPARATE PROPERTY. 

1. A concession issued under the twenty-fourth article of the colonization 
laws of March 18, 1831, being the subject of sale, was property, in which 
the wife of the party to whom it issued had a community interest, which on 
her death descended to her heirs, and attached to the grant subsequently ex- 
tended in the name of the husband. Citing Porter v. Chronister, 58 Tex., 
54; Wilkinson v. Wilkinson, 20 Tex., 244; and Yates v. Houston, 3 Tex., 492 
Marchaca v. Field, 135. 

2. Since the surviving husband was authorized to sell the community 
property for the payment of community debts, under the laws of Mexico, 
if, after the death of the wife, the surviving husband sold such property, 
a presumption of good faith on the part of the husband, and of the existence 
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COMMUNITY PROPERTY — continued. 
of community debts authorizing the sale, will be indulged against the heirs, 
who after a lapse of forty years assert rights to the property so sold. Jd. 

8. The wife, even when not made a party to proceedings between her 
husband and the representatives of « deceased party, is not a competent 
witness to testify to transactions between her husband and the deceased con- 
cerning matters in which she has a community interest with her husband. 
Being as fully interested as her husband in the result of such a suit, the ob- 
ject of the statute would be defeated by admitting her testimony. Simpson 
y. Brotherton, 170. 

4, Upon a judgment against the survivor in community for a community 
debt, execution can issue to be levied on the community estate; and this 
whether the execution be so directed or not. Citing Carter v. Conner, 60 
Tex., 52. Hollingsworth v. Davis, 438. 

5. A judgment rendered by a court of competent jurisdiction against the 
widow, she being the survivor in community, for a community debt, on 
pleadings asking that the community property be made subject to its pay- 
ment, is in effect a judgment against the survivor of the marital partnership 
(she being also legatee under the will), to be levied of the firm estate in her 
possession. If the property be in the hands of an administrator, it could 
only be reached after the claim was accepted by the administrator and ap- 
proved by the county court. Citing Moke v. Brackett, 28 Tex., 448, and 
Tucker v. Brackett, id., 337. Id. 

6. On the granting of letters of administration to a third party, the 
wife’s control over the community estate ceases, and the estate passes under 
the jurisdiction of the county court for administration and settlement; 
along with it also passes the liability for all debts that are a charge on such 
estate. Id. 

7. A creditor is entitled to have a judgment obtained against a survivor 
in community established against the community estate in the hands of 
a subsequent administrator, To do this the judgment should be presented 
for approval and allowance to the administrator, and to the county court, to 
be paid out of the community estate. Jd. 

8 One who asserts separate property rights in himself to property acquired 
during the life of his wife, or after her death with means in his hands at 
the time of her death, must prove it. The presumption is that it is com- 
munity property. Osborn v. Osborn, 495. 

COMPLAINT OR PLEA. See CONTESTED ELECTION, 3, 4. 
COMPROMISE. 

1. If a party has compromised his claim for damages, and afterwards uses 
up the amount received in liquidation of the claim, he cannot be heard to 
assert fraud and deceit as to the compromise, when he does not tender back 
the amount he has already received. Stewart v. H. & T. C. R’y Co., 246, 

CONCLUSIONS OF LAW AND FACT. See PRACTICE IN SUPREME CouRT, 15, 
CONDEMNING LAND. See Eminent Domain, TRESPASS TO TRY TITLE, 2-6, 
CONDITIONAL SALE. See SALE, 1-3. 

CONDITION PRECEDENT. See SALg, 

CONFESSION OF JUDGMENT. 

1. A creditor took from his debtor a written authority to sue him in any 
county in Texas; to designate any practicing attorney to waive process and 
confess judgment, and to sue out attachments or other writs at pleasure, 

waiving all rights of action for damages for so doing. Suit was brought 
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CONFESSION OF JUDGMENT — continued. 

against the debtor in a county distant from that of his residence, ang the 
written authority was attached to the petition. Held, that the authority 
must be strictly construed, and a judgment entered by confession, on motion 
of one who assumed to waive process for the creditor, could only be valid 
when the acting attorney acted under a written authority, on file at the date 
of the confession of the judgment. Grubbs v. Blum, 426. 

2. Where the judgment is entered without such written authority, it cap. 
not be afterwards amended and corrected by filing in the cause such written 
authority to the acting attorney, contained in a paper bearing no date, and 
with no evidence as to the time of its execution. Id. 


CONSIDERATION. ‘See Contracts, 4. FRAUDULENT CONVEYANCES, 2, 
CONSTITUTION. See JurispicTion, 1. LAnp TITLEs, 10. 


CONSTITUTIONAL LAW. See ConTEesTeD ELECTION, 2. JuRISDICTION, §, 
Pot. Tax, 1. 

1. The act of February 2, 1860, re-enacted November 10, 1866, which ex. 
empted from forced sale as homestead $2,000 in value, to be estimated at 
the time of its destination as a homestead, without regard to improvements 
afterwards made, did not enlarge the rights of the surviving widow with 
reference to a deed of trust conveying the homestead in 1859. To permit 
such a result would be to give to the act of February 2, 1860, a retroactive 
effect in violation of the constitution. McLane v. Paschal, 102. 

2. The remedy subsisting in a state when and where a contract is tobe 
performed is a part of the obligation, and any law afterwards enacted by 
the state which so affects that remedy as to substantially impair and lessen 
the value of that contract is violative of the constitution of the United 
States and void. Citing Edwards v. Kearzey, 6 Otto, 595. Id. 

3. If part of a statute be violative of the state or the United States con- 
stitution, and another part thereof, which is constitutional, be separate 
and distinct from the part which is void, the latter will be operative and in 
force. W. U. T. Co. v. State, 630. 

4, When the several parts of the statute are so blended and dependent, 
one upon the other, that it cannot be presumed the state would have passed 
any portion thereof without intending that all should be enforced, anda 
part is unconstitutional, then the entire statute will be disregarded, Id. 

5. Where the statute required a statement to be made by the chief man- 
ager of a telegraph company of the entire number of the full-rate and half- 
rate messages of the company, and that thus the amount of taxes due should 
be ascertained, and a tax upon certain of the messages was held uncon- 
stitutional, but the law contained no direction requiring a discrimination 
in the report between the messages that could be legally taxed and those 
that could not, the entire law was inoperative and void. Jd. 

6. When congress has legislated under the grant of power contained in 
the federal constitution, and has regulated any particular matter pertaining 
to foreign or interstate commerce, a state has no right to interfere and pass 
laws which are tantamount to a regulation of the same subject. Morris & 
Cummings v. State ex rel. Gussett, 728. 

7. Under the commerce clause of the federal constitution there are some 
powers conferred on congress which, from their very nature, may be exer- 
cised by a state until the federal government shall legislate concerning 
them. Among this class is to be included the power to improve the water 
ways of a state by the removal of obstructions from their channels for the 
benefit of navigation, and to authorize persons or corporations to collect 
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CONSTITUTIONAL LAW — continued. 
















INDEX. 





reasonable tolls for the increased facilities thus afforded to travel and com- 
merce (citing authorities, for which see opinion), Id. 

8, The legislation of Texas, the effect of which was to vest in private 
parties, as agents and contractors of the city of Corpus Christi, the fran- 
chise of collecting tolls from all freight passing through the channel be- 
tween Corpus Christi Bay and Aransas Bay, until they had realized sufficient 
over and above the expenses of collection to retire bonds issued by the city 
in payment for the construction of the channel, was not in violation of 
the constitution of the United States. Jd. 

9, An act of the legislature which would have been constitutional in 
conferring power on a municipal government to act in futuro, but which 
attempts to validate an ordinance adopted before authority to pass it was 
vested in the city by charter, was not a retroactive law within the mean- 
ing of art. I, sec. 14, of the state constitution of 1869, Id. 

10, There is no constitutional direction as to the manner in which munic- 
ipal corporations shall enact ordinances, and it is competent for the leg- 
islature to validate by statute the ordinance of a municipal government 
passed to revive a repealed ordinance for the benefit of acontractor, Citing 
People v. Supervisors, 20 Mich., 95, and People v. Mitchell, 35 N. Y., 551. Id. 

11. Section 196 of the act of May 22, 1873, entitled ‘An act to re- 
incorporate the city of Corpus Christi,” and which attempted to validate 
as binding contracts certain city ordinances passed before that time, under 
which money had been expended by those contracting with the city, was 
not in violation of the constitution in force, as not being indicated in the 
caption of the act. The section was germane to the object of the act. The 
tendency of decisions is to construe the constitutional provision regarding 
the caption of legislative acts liberally. Jd. 

12. An enactment by the legislature validating a defective city ordinance, 
so as to protect one who had expended money under it, is not the exercise 
of judicial power. Id. 

13, The constitutional provision which prohibits the amendment of a legis- 
lative act by a mere reference to the title of the law amended has no appli- 
cation to an act validating a municipal ordinance. Jd. 

14. The power of the legislature to repeal an act creating a municipal 
corporation always exists; but it cannot be exercised to the injury of cred- 
itors of the corporation, or of those who hold contracts with it, and espe- 
cially those who have complied with their contracts, and have not received 
their compensation from the municipal government. Citing Mount Pleas- 
ant v. Beckwith, 100 U. S., 514. Jd. 

15. The obligation to perform its contracts rests upon a corporation as 
upon a natural person, and a Iegislative act which deprives a corporation 
of its charter cannot be construed as relieving it from liabilities to creditors 
already incurred. Jd, 

16. All agencies whereby the agent agrees with his employer to perform 
certain services for the latter, and to receive in return certain compensa- 
tion, are contracts; and none the less so because the services are performed 
by one party in the name of the other, as agent. Id, 


CONSTRUCTION. See Bounpartigs, 19. Usaaeg, 2. 


1, All the provisions of a written contract must be construed together to 
ascertain their true meaning, and that construction will be adopted which 
will harmonize and give an interpretation to each clause, consistent with 
the meaning of the rest of the instrument. See opinion for an application 
of this rule. Hearne v. Gillett, 23. 
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CONSTRUCTION — continued. 

2. When the language of a promisor may be understood in more Senses 
than one, that construction shall prevail which he knew or had reason to 
believe the promisee placed on the language used. In discovering the le: 
tent the court will look to all the circumstances attending the transaction 
and the situation of the parties. Daughtrey v. Knolle, 44 Tex., 454. Hough 
v. Hill, 47 Tex., 153; Rogers v. Bracken, 15 Tex., 564, and Orr », O’Brien, 55 
Tex., 155, cited. Faulk v. Dashiell, 642. 

CONSTRUCTIVE NOTICE. 
CONTESTED ELECTION. 

1. The district court has no jurisdiction, under the constitution, of a pro- 
ceeding the only object of which is to contest an election as prescribed in 
Revised Statutes, title XXXIV. (Gibson v. Templeton, 555. 

2. Nor has the legislature power to confer upon the district court such 
jurisdiction, it not being granted by the constitution. Id. 

3. A proceeding to contest an election is not a * suit, complaint or plea,” 
within the meaning of the constitution. Ju. 

4. A suit for an office is within the letter and meaning of the constity. 
tion, but the contest of an election, being an extra-judicial question, must be 
regulated by the political authority of the state. Wright v. Fawcett, 42 Tex,, 
208; Rogers v. Johns, id., 389; Ex parte Towles, 48 Tex., 413; Williamson v. 
Lane, 52 Tex., 344; Ft. Worth v. Davis, 57 Tex., 236; Ex parte Whitlow, 59 
Tex., 273, cited. Jd. 

5. Though the legislature prescribes who shall be made parties to sucha 
proceeding, yet where the subject-matter is such as cannot be litigated, the 
making of parties does not make the proceeding a suit, Jd. 

6. The statute does not make the district judge a special tribunal for the 
trial of the cortest. Vide R. S., arts. 1728, 1752. Id. 

7. Were the district court such a tribunal, no appeal would lie to thig 
court, as its appellate jurisdiction extends to such civil cases only as are 
within the appellate or original jurisdiction of the district court. Id, 

CONTINUANCE. 

1. A statement that a party has made an effort to get the depositions of 
certain witnesses, by making out interrogatories, having them crossed by 
opposing counsel, who have agreed to waive commissions and consented 
that the depositions might be taken before any officer legally qualified, is 
not stating that due diligence contemplated by the law. R. S., art. 2219 ef 
seq.; citing McMahan v. Busby, 29 Tex., 194. 7. & P. Ry Co. v. Hardin, 367. 

2. An application for continuance, showing that the means given by 
law to procure testimony has not been used, is addressed to the diseretion 
of the trial judge, and, in the absence of some abuse of that discretion, this 
court will not reverse a judgment because of a failure of the lower court 
to grant a continuance. Id. 

8. Such application should clearly and fully set out the grounds for a 
continuance, as to whom the interrogatories were sent, the substance of 
the material testimony not obtainable then, the efforts to ascertain the 
whereabouts*of witnesses, that their evidence will be at hand at the next 
term of the court, and other like facts explaining fully the various things 
done constituting diligence. Trammell v. Pilgrini, 20 Tex., 160; McMahan 
v. Busby, 29 Tex., 195; Baldessore v. Stephanes, 27 Tex., 455; Byne wv. dack- 
son, 25 Tex., 96; Townsend v. State, 41 Tex., 185; Chilson v. Reeves, 29 Tex., 
279, cited and approved. Id. 

4. See opinion for a statement of diligence in procuring absent testimony, 
which the court below might well have regarded as insufficient. Id, 
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CONTINUANCE — continued. 
§. A bill of exceptions to the action of the court below in overruling a 
motion for continuance should fully state the grounds upon which its action 

was based. Id. 

CONTRACTS. See CONSTITUTIONAL LAw, 14-16. Damaaes, 24, 25. 

1, All the provisions of a written contract must be construed together to 
ascertain their true meaning, and that construction will be adopted which 
will harmonize and give an interpretation to each clause, consistent with 
the meaning of the rest of the instrument. See opinion for an application 
of this rule. Hearne v. Gillett, 23. 

9. The remedy subsisting in a state when and where a contract is to be 
performed is a part of the obligation, and any law afterwards enacted by 
the state which-so affects that remedy as to substantially impair and lessen 
the value of that contract is violative of the constitution of the United States 
and void, Citing Edwards v. Kearzey, 6 Otto, 595. McLane v. Paschal, 102, 

3. The present weight of authority is to the effect that a railway corpora- 
tion can bind itself to maintain perpetually a permanent depot at a particular 
place. T. & St. L. R. Co. v. Robards, 60 Tex., 545; Morawetz on Private 
Corporations, sec. 209; Green’s Brice’s Ultra Vires, secs, 103 and 108, cited. 
Int. & G. N. R. R. v. Dawson, 260. 

4, An action can be maintained for the value of certain land conveyed to 
arailway company, the consideration being a parol agreement between the 
grantor and the company that the latter’s depot should be permanently 
located in the southern part of a certain city, the railroad having after- 
wards removed its depot from that location. Id. 

5. Parol evidence in certain limited cases is admissible to show the exist- 
ence of an oral agreement precedent to the attaching of any obligation 
under a written contract. Wharton on Evidence, sec. 928; R. R. Co. v. Me- 
Kinney, 55 Tex., 176; R. R. Co. v. Pfeuffer, 56 Tex., 66; R. R. Co. v. Gar- 
rett, 52 Tex., 133; Wooters v. R. R. Co., 54 Tex., 294, cited. Jd. 


CONTRIBUTION. See PRINCIPAL AND SuRErTY, 2-4, 6, 7, 9, 10. 

CONTRIBUTORY NEGLIGENCE. See MunictpaL CORPORATIONS, 8, NEGLI- 
GENCE, 12-14. 

CONVERSATIONS. See EviIpENcE, 7. 

CONVERSION. See EvipEence, 10, 11. 

CORAM NON JUDICE. See Estates oF DECEDENTs, 4, 

CORPORATIONS. See Action, 8. DEPosITIONS, 1. 


CORPUS CHRISTI. 

1, The city of Corpus Christi, under act of February 16, 1854, was given 
the right to construct a channel between the Bay of Aransas and the Bay of 
Corpus Christi; to pay for it with money in the city treasury, and to borrow 
money if necessary, giving bonds therefor; to levy tolls on vessels passing 
through the channel; to refund the money used, with interest, and to pay 
off the bonded debt accruing for the money borrowed to execute the work. 
Under that act, the city of Corpus Christi employed certain parties to do the 
work, and afterwards the state granted the employees sixteen sections of 
land per mile of channel to be constructed. After this the city, by consoli- 
dated ordinance, provided for issuing to the same employees $500,000 in 
city bonds for the completion of the work, with a provision that they should 
be permitted to collect tolls on vessels passing through the channel, until 

the bonds were paid. Held, that the effect of the ordinance was to trans- 
fer to the employees, to the extent of the power of the city to do so, the 
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CORPUS CHRISTI — continued. 
franchise of collecting tolls, and to require them to appropriate the sums 
collected to the payment of the bonds issued to them by the city. 
Cummings v. State ex rel. Gussett, 728. 

2. After the passage of the act of May 22, 1873, a valid contract existed 
between the city of Corpus Christi and Morris & Cummings, under which 
upon conditions (referred to in the opinion), Morris & Cummings were to be 
allowed to collect tolls on vessels passing over the channel betwee 
Christi Bay and Aransas Bay. Jd. 

3. The agreement that contractors and agents of the city of Corpus Christi 
should collect tolls was not to be affected by an act of the legislature pe. 
pealing the charter of the city; a different construction would violate both 
the constitution of the United States and of Texas. Id, 


CORRESPONDENCE. See EVIDENCE, 3. 
COSTS. See VENDOR AND VENDEE, 13. 


Morris & 


1 Corpus 


COUNTIES. See Limitations, 1. MUNICIPAL CORPORATIONS, 1, 

1, The principle announced in Watkins v. Walker County, 18 Tex.,, 592, 
affirming the right of the citizen to maintain an action against a county for 
injury done his land, reaftirmed. Hamilton Co. v. Garrett, 602, 

COUNTY ATTORNEY. See QuO WARRANTO, 3, 
COUNTY COURT. See APPEAL, 1, 2. 
COUNTY MAPS. See EVIDENCE, 29. 

COUNTY WARRANT. 

1. See statement of the case for allegations in a petition held sufficient to 
recover upon an allowed claim evidenced by warrant drawn in favor of 
certain parties upon the county treasurer, and by them assigned to plaintiff, 
Leach v. Wilson Co., 331. 

2. While a county warrant is prima facie evidence of a subsisting debt, 
yet by statute (R. S., art. 677) it affords no right of action until the county 
has by some act repudiated the claim. Id. 

8. Where the warrant was drawn in 1872, and recognized by the county 
until 1881, when it was repudiated, limitation did not begin to run until the 
act of repudiation. Id. 


4, Acounty warrant, though non-negotiable, is assignable. Id, 
COURSE AND DISTANCE. See BouNDARIES, 8, 9, 18, 20. 
COVENANT OF WARRANTY. See VENDOR AND VENDEE, 8-13, 
CREDITORS. See HomestTeap, 1, 5. SALE, 2, 3. 
CROPS. See GROWING CROPS. 
CROSS-BILL. See TRESPASS TO TRY TITLE, 7. 
CUMULATIVE REMEDIES. See Liquor Law, 1. Trespass To Try TITLE, 5, 
CUSTOM. See USAGE AND CUSTOM. 
DAMAGES. See ATTACHMENT, 13, 14. ATTORNEYS’ FEES, 7. CARRIER, 8, 4, 


6, 7. EMINENT DoMAIN. MALIcIOUS ATTACHMENT, 6, 14, 15. MUNICIPAL 
Corporations, 1-10, NeGuicence. Roaps, 2, 4. 

1. A verdict was rendered against a city for $10,000 damages, caused 
by its negligence in failing to keep its streets in repair, whereby the leg 
of a child nine years old was injured and the child rendered lame for 
life. Held, that though the verdict was for a large amount, the judgment 
would be permitted to stand, the supreme court expressing an unwilling: 
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ness to substitute their judgment for that of the jury in the absence of facts 
showing undue influence. City of Galveston v. Posnainsky, 118. 

9 In a suit brought by parents against a municipal corporation for dam- 
ages caused by defective sidewalks in the city, whereby the son of plaintiffs 
sustained injuries from which he died, the mental suffering of the parents 
does not form an element in estimating damages. City of Galveston v. Bar- 
pour, 172. 

8. In such a case the true measure of damages would be a sum equal to 
the pecuniary benefit which might reasonably have been expected to result 
tothe parents from the services of the child, had he not been injured, tak- 
ing into consideration the fact that he was a minor, if there was no basis 
forexemplary damages. In addition thereto the parents may recover the 
costs of medical and other like expenses necessarily incurred. Jd. 

4, Where acommon carrier fails to transport produce destined for market 
and received by him, in the condition in which he receives it and without 
unnecessary delay, the owner is entitled, among other elements of damage, 
by way of indemnity, to eight per cent. interest on the value of the com- 
modity from the time it should have been delivered at its market destination 
by the carrier. The fact that the owner was paying interest on a debt which 
the produce shipped was intended to satisfy, neither adds to his right to 
recover interest for the delay nor enlarges the liability of the carrier. (The 
circumstances under which a claim for interest may be allowed, treated at 
length and many authorities cited in the opinion.) H. & T. C. R’y Co, v. 
Jackson, 209. 

5, See opinion for facts held insufficient to sustain a verdict for exemplary 
damages for maliciously suing out an attachment. Kaufman v. Wicks, 
254. 

6. An unliquidated claim for personal injury cannot be assigned by the 
party injured. Citing G., H. & 8, A. R. R. Co. v. Freeman, 57 Tex., 156. 
Stewart v. H. & T. C. R’y Co., 246. 

7. If a party has compromised his claim for damages, and afterwards uses 
up the amount received in liquidation of the claim, he cannot be heard to 
assert fraud and deceit as to the compromise, when he does not tender back 
the amount he has already received. Id. 

8. When exemplary damages are not elaimed, it is not error for the court 
to fail to give a charge distinguishing between actual and exemplary dam- 
ages. J. & G. N. Ry Co. v. Smith, 252. 

9. This court will not disturb a verdict on the sole ground that in its opin- 
ion the proof was not sufficient to support it, when it appears that there 
was lawful evidence on which to base such verdict. Jnt. & G. N. R. R. v. 
Dawson, 260. 

10. The following charge upon the measure of damages is declared to be 
too broad: ‘‘In doing this (inquiring into the amount of damage), you will 
take into consideration the age, health, strength of the deceased, his usual 
earnings, and length of time he would probably live, and give such damages 
as you see proper, not exceeding $20,000.” Int. & G. N. R’y Co. v. Ormond, 

74. 

11, See this case for facts under which a verdict and judgment for $10,000 
for personal injuries inflicted through the alleged negligence of the com- 
pany’s agents was not disturbed. 7. & P. R’y Co. v. Garcia, 285. 

12. A charge relating to the measure of damages sustained by reason of 
interference with the erection of a certain wall, to the effect that the meas- 
ure of damages sustained by reason of such interference is the difference in 
the cost of erecting the wall as commenced originally and its cost upon com- 
VoL. LXIi — 49 
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DAMAGES — continued. 
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pletion, as the party was afterwards compelled to build it by reason of the 
interruption, was proper. Bonner v. Dale, 309, 

18. An appellate court can only grant relief on the ground that a verdict in 
a suit for personal injuries inflicted by the negligence of another ig exces. 
sive, when the amount is so disproportionate to the injuries inflicted ag to 
evidence a wrong motive on the part of the jury. G., C.&S. F. Ry Qe, y 
Greenlee, 344. , 
14. What elernents of damage are to be considered in a suit for personal 
injuries. Jd. 

15. If a tort is committed deliberately, recklessly or by wilful negli- 
gence, with a present consciousness of invading another’s right, or of expos. 
ing him to injury, exemplary damages may be recovered. Jae 
heim & Co. v. ‘ ‘rum, 101. eae 

16. A verdict awarding actual damages should be based on some data 
showing the amount of damage sustained; thus, where the evidence showed 
that great pecuniary loss, trouble and mental anxiety had resulted from the 
act complained of, yet when there was nothing in the evidence by which 
the specific amount of damage could be determined, a verdict for $6,000 wag 
held to be erroneous. W. U. Tel. Co. v. Brown, 536. 

17. Where a crop has been wrongfully destroyed, the proper measure of 
damages is the value of the crop at the time of its destruction. Sabine & 
E. T. R’y Co. v. Joachimi, 58 Tex., 456; Tex. & St. L. R. R. Co. 0 Young, 
60 Tex., 201. 7. & P. Ry Co. v. Bayliss, 570, 

18. in a suit brought by a tenant against a railway company for damage 
to a growing crop, the tenant is entitled to recover all the damages incurred, 
and not a share proportionate to his ultimate interest in the crop. Id, 

19. Article 4171 of the Revised Statutes, regulating the manner in which 
a railroad should construct its road-bed, so far as the necessary drainage 
to land is concerned, was intended to furnish a simple rule to adjust the 
rights of persons whose property might be damaged by water, not confined 
in water-courses, by reason of the construction of the railroad, and to com- 
pel railway companies, by constructing the necessary sluices and culverts 
in accordance with the natural lay of the land, to prevent any such damage 
from arising. G., C. & S. F. Ry Co. v. Helsley, 593. 

20. If a railway company undertakes to change the flowing of surface 

yater on land, it must see that such change does not operate to the injury 
of the land-owner. Following R’y Co. v. Donahoo, 59 Tex., 129. Id, 

21. If a railway company fails to construct the proper culverts, sluices or 
ditches necessary to pass off the surface water by the way it flowed before 
the railway was built, then it is responsible for such damage incurred from 
such neglect. Citing Salem v. Eastern R. R., 98 Mass., 430; Hoyt v. Hud- 
son, 27 Wis., 656; R. R. v. Stevens, 73 Ind., 278, and other cases, Id, 

22. A charge of the court on the measure of damages as follows was 
held incorrect: ‘‘If you find for the plaintiff, you will find for him sucha 
sum of money as the evidence shows he has been damaged, not exceeding 
the amount of damages alleged. In estimating the damages you may find 
for plaintiff, if any, you will do so by estimating the market value of the 
land at and just before the time of building of the railroad, and the market 
value of the same after the injury was done, if any be shown by the evi- 
dence to have been done.” Id. { 

23. In an action brought to recover damages to lands caused by the neg- 
ligent and unskilful construction of a railway on land near those injured, 
producing overflow, and the like, the true measure of damage is the injury 
which the land and other property sustains from the successive overflows 
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PAMAGES — continued. 
when they occur. Following Van Pelt v. City of Davenport, 42 Iowa, 314, 
Id. 

24, Where two parties have made a contract, which is broken by one of 
them, the damage which the other party ought ordinarily to receive for 
such breach should be such as either arises in the usual course of things 
from the breach itself, or such as may be reasonably supposed to have been 
contemplated by both parties at the time of contracting, as the probable 
result of its breach. Pacific Express Co. v. Darnell Bros., 639. 

25. Where the special circumstances under which the contract was aetw- 
ally made were not communicated to the carrier who made the breach, 
then, in such case, the measure of damage is the amount of injury which 

. would generally arise from such breach. Hadley v. Baxendale, 9 Exch., 
$583; Jones v. George, 61 Tex., 349. Id, 

DECEIT. See CoMPROMISE, 7. 

DECLARATIONS. See Evipence, 8, 9, 15-17. 

DEDICATION. See Roaps, 1. 

1. Where the use of land for a highway is supposed to conform to the 
highway as laid out, but in fact varies from it, the public do not acquire a 
right to the strip actually used, in virtue of an adverse possession, because 
the possession does not correspond with the claim of right; nor in virtue of 

q dedication, because there was never an intent by the owner of the land to 
dedicate the strip used. Hamilton Co. v. Garrett, 602. 

2. See opinion for facts held sufficient to show a right to a ford, and way 
leading to and from it, by dedication and prescription. Compton v. Waco 
Bridge Co., 715. 

DEED OF TRUST. See HomesteEap, 2, 4,5. WHLts, 8, 9. 

DEEDS. See MORTGAGE. 

1. In order that a deed from a married woman may divest her interest in 
her separate property, she must be first examined by an officer duly author- 
ized, privily and apart from her husband, who, after explaining the contents 
of the deed to her, must certify to those facts, and also to the effect that she 
had fully and voluntarily executed the deed, and wished not to retract it. 
But if the husband who joins her in the deed shall fraudulently receive 
from the purchaser a less amount of money than that specified therein, 
which the wife had agreed to take at the time of acknowledging the instru- 
ment, no title will pass by the delivery of the deed. Cole v. Bammiel, 108. 

2. The principle above announced is not varied by the fact that the mar- 
ried woman acknowledges the deed with the name of the grantee in blank, 
the consideration, however, being plainly specified. If the husband or an- 
other agent of the wife, having possession of such a deed, negotiates and de- 
livers it to a purchaser for a less sum than that specified, the purchaser 
buys at his peril, and will be charged with notice of the wife’s unwillingness 
to sell for a less sum than that mentioned in the deed. If the sale, after 
the acknowledgment of the deed by the wife, was effected by the husband 
or by another, the receipt of the money by such agents would not estop the 
wife. Edwards v. Dismukes, 53 Tex., 605, referred to and followed, Id, 

8. One who purchases land under the circumstances above referred to, 
and who, without the wife’s knowledge, receives her deed, paying a less sum 
than that stipulated in the deed, cannot ordinarily be a purchaser in good 

faith. Jd. 

, 4. A married woman whose separate property was claimed and occupied, 

4: under a deed made by her in blank, for a larger sum of money specified 
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DEEDS — continued. 
therein than her agent afterwards undertook to sell for when the deed was 
delivered, remained silent for seven years while the purchaser wag improy- 
ing the property. Held, that under such circumstances the purchaser wag 
entitled to pay for the value of his improvements before eviction, Jq, 

5. The fact that the officer taking the acknowledgment of a married 
woman to a deed misrepresents or fails properly to explain its contents to 
her, cannot affect the grantee in the deed, he being ignorant of the Omis- 
sion of duty or the fraud. Henderson v. Terry, 281. 

6. In most of the states a married woman cannot, in the absence of statu. 
tory authority, execute, either alone or joined by her husband, a valid power 
of attorney to convey her interest in real property. Clark v. Mumford, 
531. 

7. Where the certificate to the deed from a feme covert shows that it wag 
not acknowledged according to statute, such deed is invalid. Johnson y, 
Bryan, 623. 

8. A deed of a feme covert which is invalid by reason of non-compliance 
with the statute may serve as a basis of a claim for improvements made in 

good faith. Elam v. Parkhill, 60 Tex., 582, cited. Id. 


DEFAULT. See JUDGMENT, 8. 

1. Under art. 4385, R. S., the appearance of the defendant entered on the 
minutes of the court, in an action for the trial of the right of property, 
whether such appearance be made in person or by attorney, has all the effect 
of an answer in preventing a judgment by default, until he refuses to join 
issue under the directions of the court. Field & Co. v. Fowler, 65. 

2. The effect of such an entry of appearance continues, after the attorney 
withdraws from the case, so long as no order is entered setting the appear. 
ance aside, until the defendant refuses to join issue in the time prescribed 
by the court. Jd. 

8. A party to an action for the trial of the right of property, whose attor- 
ney after entering an appearance had abandoned the case before pleading, 
received from the attorney of the opposing party the promise that, under 
the circumstances, he would take no action in the case without notifying 
him. He was notified, but the notice was so short that he could not reach 
the court-house in time to prevent a judgment against him. Held, that the 
judgment by default should have been set aside, and this, though it was 
taken on the application of the partner of the attorney who had promised to 
give notice. Id. 


DEFINITIONS. See ATTACHMENT, 9, 10. 


AD eg ts ee as 


DEMURRER. See PLEADING, 2, 7, 18, 21, 23. PRAcTICE IN SUPREME COURT, 
16. PRINCIPAL AND SURETY, 5. 


Tareas 


DEMURRER TO EVIDENCE. See Practice In District Court, 9. 


DEPOSITIONS. See Evipence, 10. 
1. Service upon the local agent of the eorporation, of notice of taking 
depositions, is a good legal service. Vide R. 8., arts, 1223, 2219, 2228, 2238, 
Mo. Pac. R’y Co. v. Collier, 318. . 


DESCENT. See LAND TITLEs, 12, 14. 
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DESCRIPTION. See INNOCENT PuRCHASER, 7-9. LAND TiTLEs, 18, 19. 
DILIGENCE. See INJuNcTION, 2. JUDGMENT, 9. 
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DIRECTING A VERDICT. See Cuarae, 2, 

1, When the supreme court has decided the legal effect of paper evidences 
of title to be that the title was thereby vested either in plaintiff or defend- 
ant, it is not error for the district court, on another trial of the same cause 
upon the same evidence, to direct the jury to return a verdict for the par- 
ticular party in whom the title vested. Frankland v. Cassaday, 418. 


we 


DISCRETION. See AMENDMENT, 2, CONTINUANCE, 2 
DISQUALIFICATION OF JUDGE. See Jupcxs, 1. Sraremenr oF Facts, 6 
DISTRESS WARRANT. See TENANTS IN ComMon, 4. 

DISTRICT COURT. See JuRispicTion, 1, 2. 

DITCHES. See Bonps, 3. 


DIVESTING TITLE. See LAND TITLEs, 5, 9. 

1. Under the Mexican law, as under the common law, an estate granted 
by the government cannot be afterwards divested upon mere surmise or 
suggestion. A formal conveyance or a regular proceeding was requisite to 
divest title. Hanrick v. Dodd, 75. 

2. When two grants, each for eleven leagues, were shown in the name of the 
same grantee, the failure to show that a testimonio issued of the first grant 
raises no presumption that it was abandoned before the second grant 
issued. Id. 

3. A title which has once vested cannot be divested by a mere declara- 


q tion of abandonment. Following H. & T. C. R. R. Co. v. McGehee, 49 
Tex., 489, and Hanrick v. Cavanaugh, 60 Tex.,1. Id. 
DIVORCE. 


1. A decree of divorce is properly refused, where it is shown that both 
parties have been guilty of adultery. Haines v. Haines, 216. 

2. Such will be the proper decision, even if the adultery of one of the 
parties takes place a long period of time after the act was committed by the 
other. 2 Bishop on Marriage and Divorce, sec. 80; Proctor v. Proctor, 2 
Hag. Con., 292; Smith v. Smith, 4 Paige Chan., 432; Mattox v, Mattox, 2 
Va Ohio, 233; 2 Greenl. Ev., sec. 52; R. S., art. 2865, cited. Jd. 

8. In suits for divorce prosecuted against a defendant beyond the juris- 
diction of the court, and who is in another state, the mode of procedure 
prescribed by statute for obtaining jurisdiction must be pursued in order to 
invest the court with power to render a judgment in personam. Stephens 
v. Stephens, 337. 

4. In such a suit, if there be no actual service made on the defendant 
within the state, or acceptance of service, and no appearance of defendant, 
then, in the ubsence of compliance with the statute which permits service 
to be otherwise made, a court can acquire no jurisdiction to decree a 
divorce. Citing Edrington v. Allsbrooks, 21 Tex., 189; Atkins v, Atkins, 9 
Neb., 194, and other cases. Id, 

5. No legal service was made on a defendant in a divorce suit, but appar- 
ently a fraud upon the jurisdiction of the court was perpetrated, and. a 
decree was entered divorcing the parties. A month afterwards the defend- 
ant filed her petition to vacate the judgment and to restrain the former 
plaintiff from again marrying. He married again before process was served 
on him. Held, the court had power to vacate its former judgment which 
decreed the divorce, no service of process having been made on defendant in 
the first suit. Citing Edson v. Edson, 108 Mass., 590; Willman v. Willman, 
57 Ind. 501; Colvin v, Colvin, 2 Paige Ch., 385, and other cases. Jd, 
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DIVORCE — continued. 

6. A charge made against the wife of unchastity is such an act of 

cruelty towards the wife as to authorize a decree dissolving the marri 
bond. Citing Jones v. Jones, 60 Tex., 460. Bahn v. Bahn, 518, 


age 


DROVER’S PASS. See NEGLIGENCE, 17. 
DURESS. See Bonps, 3. 


EASEMENT. See Trespass To Try TITLE, 4. 

1, Asa general rule, he who purchases land fronting on the road as q 
boundary acquires title to the center of the road; but this rule doeg not 
apply when the title to the land covered by the road was not vested in thoge 
from whom the adjoining proprietors derived title. In such case the ip. 
terest of the adjoining proprietor consists of his right to use it by reason of 
its being dedicated to public use. Day v. Chambers, 190. 


ELECTIONS, See ConTESTED ELECTIONS. 


EMINENT DOMAIN. See Trespass To Try TITLE, 2-6. 

1. Damages which result from the increased difficulty of communication 
between the parts of a tract of land severed by the bed of a railroad are guch 
as are construed to have been included in the assessment of damages in pro- 
ceedings condemning the land for the use of the road. J. & G. N. Ry Co, 
v. Pape, 313. 

2. Such an assessment of damages embraces all past, present and future 
damage which the improvement may thereafter reasonably produce. Id, 

3. A railway company is not bound to construct its road-bed and earth- 
work, when a right of way has been secured, in such manner as to produce 
the least possible inconvenience to the owner of the adjacent land. Id, 

4, A right of way fora railway company being secured, and an assessment 
of damages having been made, the railway company is not afterwards 
bound to construct its road with reference to the greatest convenience of 
the owner of the land, but is authorized to build in accordance with its 
general plan, with reference to cost and its own advantage in constructing 
a safe and good road. It must, however, be constructed with proper pre- 
cautions to avoid unnecessary injury to the land. Id. 

5. It was error to render judgment for damages agaiust a railway company 
for the alleged cost of constructing ditches and drains along the right of 
way which the company failed to provide, when the petition alleged no aet- 
ual pecuniary loss, and failed to allege that the plaintiff had constructed 
or paid for or expended labor on them. In such a case, damages for the 
cost anticipated in constructing the drains and ditches cannot be awarded, 
Id. 

6. The right of the citizen to compensation under the seventeenth section 
of the bill of rights exists, not only when his land is taken, but when it isin 
any way injuriously invaded, though not taken. Citing authorities, Hamil 
ton Co. v. Garrett, 602. 


EQUITABLE ASSIGNMENT. See ASSIGNMENT, 2+4. 

EQUITABLE TITLE. See INNoceNT PURCHASER, 11, 12. 

EQUITY. See INNocENT PuRCHASER, 11. SERVICE OF PROCESS, 1, TRUSTS, 1 
ERASURES. See ALTERATION OF INSTRUMENTS, 2. 


ESTATES. See Powers, 1. 
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ESTATES OF DECEDENTS. See Community Property, 5-7. HomEsTgap, 2. 


WuLs, 1, 2, 5, 7. 

1, The common law rule is, that, when the surety on a joint obligation 
dies, there is no remedy at law on the obligation against his estate, and in 
the absence of fraud or mistake, equity will not charge his estate. The 
rule is different as to obligations that are joint and several. The common 
law rule above announced, which relieves the estate of a surety on a joint 
obligation after his death, had no application in Texas from 1840 up to the 
adoption of the Revised Statutes. Glasscock v. Hamilton, 143. 

2. Parties cannot be heard to complain for the first time in this court, that 
arecovery against an estate must be made through administration, particu- 
larly when four years have elapsed from the death of the original defendant 
to the time when judgment was rendered in the lower court, and no ad- 
ministration existed. Stelle v. Shannon, 198. 

8, Article 1948 of the Revised Statutes was manifestly intended to enable 
the executor acting under a will, which might withdraw the estate from the 
jurisdiction of the county court, to have the county court determine who 
were entitled to the entire estate, where the will failed to do so, or in what 
proportions beneficiaries were entitled to take under it, in order that the estate 
might be turned over to them after the executor had discharged his trust. 
When such a will does provide for the distribution of the entire estate, and 
also a means for its partition, the county court has no jurisdiction to pass 
upon the propriety of its administration by the executor, to allow him extra 
compensation for his services, or to discharge him from further liability. 
Lumpkin v. Smith, 249. 

4, One who holds approved claims against an estate has such a direct 
pecuniary interest in the administration that he is disqualified, as a county 
judge, from allowing or approving claims against the estate, or directing any 
proceeding therein from the appointment of an administrator until his 
claim is paid; and this, without reference to whether his approved claim is 
great or small. All orders made by such a creditor, sitting as a county 
judge, affecting the administration of the estate, are coram non judice and 
void. Burks v. Bennett, 277. 

5. When a claim has been indorsed as rejected by the administratrix of the 
estate, the erasure of her signature to the indorsement rejecting the claim, 
more than three months thereafter, does not reinstate it. It is then barred 
by limitation as a valid claim against the estate. R.8., 2028. Jd. 

6. A judgment vacating orders directing a sale of lands of an estate, 
and the confirmation of sale, cannot affect a purchaser under the order who 
is not made a party to the proceeding attempting to vacate it. Jd. 

7. Where a claim, evidenced by a note secured on real estate, is not pre- 
sented to the administrator within a year after the issuance of letters of 
administration, it is not entitled to satisfaction out of the property incum- 
bered or other property of the decedent until all claims properly presented 
within the year have been fully paid. Buchanan v. Wagnon, 375. 

8. All claims, whether secured by lien or not, must be presented to the 
administrator within the prescribed time, or they will suffer the penalty of 
delay imposed by statute. Following Graham v. Vining, 1 Tex., 669; id,, 
2 Tex., 443; Danzey v. Swinney, 7 Tex., 625; Robertson v. Paul, 16 Tex., 
472. Id. 

9. Under the law of 1840 (Hart. Dig., 1010), the claim, if not presented 
within the time, was wholly barred, and this court held that, if the claim 
was not presented within the prescribed time, its right to be satisfied out of 
the property it held by lien, or out of the general assets, was barred, Dan- 
zey v. Swinney, 7 Tex., 625. Jd. 
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ESTATES OF DECEDENTS — continued. 
10. The present statute (R. S. art. 2047), as a statute of limitation, pre- 
scribes a less severe penalty for failure to present the claim, and, instead of 
barring it forever, permits it to come in for payment out of the general 
assets, after the other debts duly presented within the year have been full 
paid. Jd. ‘ 7 

11. The main purpose of the law was to bring about an early settlement 
of the estates of deceased persons, and, with this end in view, the law offers 
inducements to persons presenting their claims within the year, and inflietg 
penalties upon those who fail to do so, Jd. 

12. The estate stands pledged to pay all claims entitled to payment, ae. 
cording to the exhibit to be filed within one month after the expiration of 
the year (R. S., art. 2043), and cannot be left open for an indefinite time to 
accommodate negligent creditors. Id. 

13. Only those claims are classified which have been established against 
the estate, and where secured claims are classified, the law only means those 
secured and duly presented within the prescribed time. Id, 

14. A judgment rendered in a suit to establish a claim as a just debt does 
not affect the classification of the claim. Id. 

15. An application to a probate court to sell land of an estate, which 
states no other reason for the sale thereof than that it should on account 
of its condition be sold with advantage to the estate, without stating any 
statutory ground, affords no reason for ordering such sale. Gillenwaters y, 
Scott, 670. 

16. When, however, a sale of land belonging to an estate was madeon 
such an application, under the act of August 15, 1870, which was silent as 
to stating in the application the necessity for the sale, and it appeared that 
at the time debts against the estate existed, which the purchase money real- 
ized did not satisfy, and that the estate was honestly administered, sucha 
sale was not void, and its confirmation by the court, under facts existing 
which authorized it, passed with the administrator’s deed the title to the 
purchaser. Id. 

17. Jurisdiction having attached, if the sale was believed by those inter- 
ested to have been improperly ordered, the remedy was by a direct proceed- 
ing to have the order set aside; failing in this no relief can be afforded bya 
collateral attack made in a proceeding against the purchaser, Id. 

18. This decision is made without reference to what would be regarded as 
the requisites of a valid probate sale of lands, under laws now in force, Id, 

19. Money due an estate having a proper representative becomes barred, 
if not evidenced by a contract in writing, by the statute of limitations of 
two years, after the accrual of the right to sue. Following Thomas 9, 
Greer, 6 Tex., 377. Rindge v. Oliphint, 682. 

20. The statute will not be prevented from running by the disability of 
the heir, if the representative of the estate had a right of action. Id, 

21. Testimony as to an agreement between the administratrix of the es 
tate and one of its creditors, that his claims against the estate shall be 
allowed a credit as a payment of purchase money bid by him for land be 
longing to the estate, is irrelevant; nor does such agreement confer title 
on the purchaser freed from the vendor's lien that attached in favor of the 
estate. Id, . 

22. That the purchaser of land of an estate decreed to be sold credited 
the amount of the purchase money on his claim against the estate com. 
fers on him no equity entitled to be protected. Citing Burns v. Ledbetter, 
56 Tex., 285. Id. 

28. Under a decree of the probate court, ordering the sale of land of am 
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ESTATES OF DECEDENTS — continued. 
estate to be made on acredit of twelve months with approved security, 
and retaining a lien on the land to secure the payment of the purchase 
money, the deed reciting the sale by virtue of the order of the court of the 

3 tract of Jand in controversy and of another for a certain gross sum, without 

§ gistinguishing the amount bid for the two tracts respectively, and the fur- 

ther fact that the purchaser had executed his note for the ‘‘above-ramed 

sum,” payable in twelve months, as the consideration of the sale, and in no 







































wise reserving the vendor's lien in such deed, conveys title to the purchaser, 
and the note being barred, the vendor’s lien cannot be enforced. Hale v. 
Baker, 60 Tex., 217. Id. 

24. The purchaser under an administration is not required to go behind 
the order of sale of the probate court to see whether the administratrix has 
been duly appointed and continued, and that the proceedings have all 
been regular. Following Poor v. Boyce, 12 Tex., 440; Peterson v. Lowry, 
48 Tex., 408, and other cases. Id. 

25. Any one interested in an estate could, under the constitution of 1845, 
by proceedings begun in proper time, maintain an action in the district 
court to revise or vacate an order of the county court in matters pertaining 
to the estate, for errors or irregularities committed during administration, 
Under the constitution of 1875 the district court can exercise for such pure 
poses appellate jurisdiction only. Heath v. Layne, 636. 

26. The orders of the county court having jurisdiction of an estate, which 
direct a sale of land belonging to it without the notice required by law, are 
not void, but voidable. Such orders may be set aside by those interested in 
the estate by direct proceeding before the tribunal, and in the time pre- 
scribed by law. Id. 

27. The failure to enter the return of the account of sale on the minutes 
of the county court is but an irregularity, which, at most, would render the 
proceedings confirming the sale voidable only. Id. 

28. An administrator who was authorized by order of the county court to 
| sell land of the estate for cash received from the purchaser, not cash, but a 
receipt against his own individual debt and other lands in bayment. He re- 
ported, however, to the court that he had sold for cash, and the deed exe- 
; cuted by him recited the receipt of payment in fullin cash. Held: 

(1) Such a sale was not void, but voidable only, at the suit of those inter- 
ested, beyun before the tribunal and within the time limited by law. 

(2) The sureties on the administrator’s bond would be liable for the amount 
of cash reported as the purchase money paid. Id. 

29. One who purchases land from the heir pending administration on the 
estate of the ancestor, and improves the same while it yet remains, in con- 
| templation of law, assets of the estate, has no equitable claim on account of 
4 his improvements, as against a purchaser of the legal title at administrator’s 
; sale. Jd. 

80. The county court cannot, by bill of review, revise all orders which it 
; may make in matters of probate within two years after the order complained 
4 isentered. But it has, in common with other courts, the power, whenever 
3 its action has been without jurisdiction, or when its orders or judgments 
4 have been obtained by fraud, or by any other means which would render 
i them void, to so declare them at any time. Id. 

: 
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ESTOPPEL. See DeEeps, 2. 

1. Where there is no proof tending to show an estoppel, which constitutes 
the only defense, the court does not err in charging the jury to find against 
the party setting up that defense. Eason v. Eason, 61 Tex., 225; Andrews v. 
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ESTOPPEL — continued. 
Smithwick, 20 Tex., 111; Supreme Council, etc., v. Anderson, 61 Tex, 296, 
cited and approved. Grinnan v. Dean, 218. ; 

2. Statements of a person as to title being good, which are vague, and 
yet such as would put a prudent man upon inquiry, are not such a3 a 
subsequent vendee can plead by way of estoppel. Jd. 

3. A statement to be the basis of an estoppel should be one that the 
party cannot contravene without fraud on his part. Following Scoby 
Sweatt, 28 Tex., 730. Id. ‘ 

4. A letter as to title to land, written after the purchase thereof was 
made, is inadmissible to establish an estoppel, as it could not have influ. 
enced the vendee. Id. 

5. If one, having an equitable interest in realty, requests the children of 
the party holding the legal title to convey to other parties, by quitelaim 
deed, his interest, in such case, no consideration having passed, and the realiy 
remaining in statu quo, the grantors are not estopped from setting up ag 
after-acquired title. Vide Bigelow on Estoppel, sec. 387. Perrin v, Perrin, 
477. ; 

6. An estoppel in pais may be defined as an express or implied admission, 
become indisputable by reason of the circumstance that the party claiming 
the benefit of it has, while acting in good faith and in accordance with the 
real or presumed assent of the other party, been induced by it to change 
his position; and the two parties may or may not have been equally inno 
cent in effecting this change of position. Jd. 

7. To estop a feme covert or her heirs from asserting right to land, 
she must be guilty of some positive fraud, or of some act of concealment 
or suppression which in law would be equivalent thereto, Johnson y, 
Bryan, 623. 

8. A plea, by way of estoppel, that the feme covert received the pur 
chase money, used it in improving her separate property, and had acqui- 
esced in the sale by permitting her vendees to improve the land, does not 
present such, facts as would preclude her heirs from asserting tétle to the 
land. Id. 

EVICTION. See VENDOR AND VENDEE, 8, 11 


EVIDENCE. See ASSIGNMENT OF Errors, 1. BILL OF EXCEPTIONS, 2. CHARGE, 
1, 2. Liens, 3. PenciL WRITING, 1, 2. PLEADING, 25, 26. PRACTICE 
SupREME Court, 10. STATEMENT OF Facts, 7. USAGE, 1. VENDOR AND 
VENDEE, 10. 

1. On the trial of a suit by sequestration, the replevin bond is not prop 
erly evidence before a jury. When, in such a suit, the defendant recovers, 
and the plaintiff has replevied, the bond is looked to by the presiding judge 
to ascertain whether the statutory judgment shall be rendered against the 
sureties on it. Wells v. Littlefield, 28. 

2. On an issue of forgery of what purported to be the protocol of a grant, 
it was not error to admit in evidence certified copies of sketches, maps and 
surveys nearly contemporaneous, made by those who participated in pre 
curing the grant, and having reference to it, to be considered with other 
facts in evidence relating to the issue of forgery of the grant. Following 
Hanrick v. Cavanaugh, 60 Tex., 1. Hanrick v. Dodd, 75. 

3. A correspondence by letter between a commissioner of the general land 
office and a county surveyor is not admissible to affect the question of title 
to land in a controversy between other parties; nor can a letter from the 
commissioner of the general land office be admitted to show an abandor ey 
ment of title by one in whom it has once vested. Jd. 4 
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4, When, in trespass to try title, it is not shown that a judgment offered 
ip evidence was rendered in a suit involving the title, or that the defendant 
against whom it is offered was a party to the former suit or in privity with 
some one who was, it should be excluded. Id. 

5, The supreme court will not resort to conjecture to determine the 
grounds on which an appellee objected to the introduction of evidence, the 
exclusion of which was assigned as error. If the objection was a general 
one, the bill of exceptions should still show the grounds on which the judge 
below, based his ruling. Franklin v. Tiernan, 92. 

6. The wife, even when not made a party to proceedings between her hus- 
band and the representatives of a deceased party, is not a competent witness 
to testify to transactions between her husband and the deceased concerning 
matters in which she has a community interest with her husband. Being 
as fully interested as her husband in the result of such a suit, the object of 
the statute would be defeated by admitting her testimony. Simpson v. 
Brotherton, 170. 

7, The fact that a witness can only give his recollection of a conversation, 
about the correctness of which he is not certain, or that he is able to detail 
only a part of a conversation, will not exclude his testimony; it becomes a 
matter for the jury in considering his credibility. Jd. 

8. The day after an injury was sustained by a minor in his foot, from 
which he died, the father (who sued a municipal corporation for damages) 
examined a projecting bolt in the curbing of a sidewalk, in consequence of 
what his son told him as to the cause of his injary, and found drops of 
blood on it; the father stated this in evidence, and also that the boy was 
with witness when he examined the bolt, and went there to look at it in 
consequence of what had occurred between him and his son. Held, that the 
testimony was not a part of the res gestce, and was inadmissible, for it was 
but an indirect way of getting before the jury the declarations of the son. 
City of Galveston v. Barbour, 172. 

9. Immediately after the injury was sustained, the child, weeping from 
the pain, narrated to his mother the cause of his injury. Held, that the 
deciaration of the child, made under such circumstances, was part of the 
res geste and admissible. Jd. 

10. In a suit brought by one who sought a recovery of the value of his 
goods, alleged to have been seized and wrongfully converted under color of 
legal process, to satisfy a judgment held by defendants against one D. F. 
Fore, the defendants propounded to plaintiff the following direct interrog- 
atories, his refusal to answer which was properly certified to, viz.: ** Int. 3. 
Is it not a fact that D. F. Fore furnished you money, either directly or in- 
directly, by himself of through some other person, to buy said goods?” 
“Int. 4. Is it not a fact that you agreed with D. F. Fore to carry on his busi- 
hess in your name?” The pleadings of defendants set up in substance 
that Fore had entered into a conspiracy with plaintiff to hinder and delay 
defendants in the collection of their debt against Fore, by carrying on in 
plaintiff's name a mercantile business on money furnished by Fore, while 
Fore was the real owner of the goods. Held, that the matter involved in 
the interrogatories must be taken as confessed under the statute (R. S., 2243), 
and the failure to answer was equivalent to full proof that Fore furnished 
the money to buy the goods, and that they really belonged to Fore. Friend 
v. Miller, 177. 

11. In such a suit the petition alleged that one of the defendants, pre- 
tending to act as sheriff, by virtue of an execution which he pretended to 
hold, seized the goods. The defendants, after their general denial, set up a 
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EVIDENCE — continued. 
judgment, but failed to set out fully the execution and levy under it, thon 
without objection on the trial, they were permitted to show a valid judg. 
ment, execution, levy and sale. Held, that the pleadings, taken together, 


authorized the admission of evidence that the goods were seized under 4 
valid execution and their sale to satisfy it. Id. 
12. A letter as to title to land, written after the purchase thereof was 


made, is inadmissible to establish an estoppel, as it could not have influenceg 
the vendee. Grinnan v. Dean, 218. 

13. Parol evidence in certain limited cases is admissible to show the ex. 
istence of an oral agreement precedent to the attaching of any obligation 
under a written contract. Wharton on Evidence, sec. 928; R. R} Co, y, Me. 
Kinney, 55 Tex., 176; R. R. Co. v. Pfeuffer, 56 Tex., 66; R. R. Co, x, Garrett, 
52 Tex., 133; Wooters v. R. R. Co., 54 Tex., 294, cited. Int. & GN. RR 
v. Dawson, 260. 

14. In order for a communication to an attorney to be privileged, so that 
it cannot be used in evidence, it must be made for the purpose of obtaining 
professional advice or aid in respect to the particular matter to which it m 
fers. Hence a communication made to an attorney by one party, with the 
intent and for the purpose of having it made known to the adverse party, ig 
not a privileged communication. Henderson v. Terry, 281. 

15. The declarations of one in possession of land are admissible to show 
the character of the claim asserted by him, but not to prove title. Citing 
McDow v. Rabb, 56 Tex., 159; Wallace v. Wilcox, 27 Tex., 60. 
McBride, 309. 

16. One holding as tenant, or otherwise, cannot by his declarations affect 
his landlord’s title. Id. 

17. Proof that A had executed title bond to B, and the payment of part 
of the purchase money, cannot be made by the latter’s declarations to that 
effect. Id. 

18. In a suit for the recovery of actual damages against the defendant 
company, evidence as to the condition of the railroad, speed of train, and 
the like, is admissible to show negligence, where such facts are alleged in 
the petition as the cause of damages sustained by plaintiff. Mo. Pace, Ry 
Co. v. Collier, 313. 

19. Remarks of a fellow passenger to the witness, as to the speed of a 
train, made while it is moving, are admissible when that fact is in issue, 
Id. 

20. The fact that the car within a short distance was twice derailed showed 
prima facie negligence on the part of the carrier in permitting such carte 
be used for carrying passengers; and in case such evidence was not, in the 
opinion of the jury, rebutted, a verdict for damages in favor of a person in- 
jured thereby should stand. Following Edgerton v. N. Y. & H. R. R. Co, & 
N. Y., 229; Shearman & Redfield on Negligence, 280. 7. &S. L. Ry Gow 
Suggs, 323. ; 

21. If physicians disagreed as to the nature of the injuries sustained by 9 
plaintiff, this would not be sufficient to set aside the verdict on the ground 
that the evidence does not show that he suffered any physical injury, whem 
they all agreed as to his physical suffering. Jd. 

22. Proof as to the symptoms of disease which afflicted plaintiff, by one 
of two physicians attending, is admissible when the absence of the other 
is satisfactorily accounted for. I. & G. N. R’y Co. v. Terry, 389. 

23. Incorrect entries in the books of the county treasurer's office, kept 
by a member of a banking firm, are not admissible to show that the books — 
of the bank are inaccurate; and particularly will this be the case wheal 
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ENCE — continued. 
each set of books is kept by a different person. Beeman v. Jester Bros., 
431. 

94, It is immaterial that one suing on items of account for work and labor 
derived his information about the correctness of each item from books, 
memoranda and calculations of his employees, when it is shown that the 
defendant admitted the correctness of the items and accepted the work, 
T&P. Ry Co. v. Ross & Co., 447. 

95, In a suit to recover money paid at the instance of defendant, a sched- 
ule of the amounts being incorporated in the petition, which described 
them as amounts paid on checks, which were briefly identified by number, 
payee and date of payment, the checks are admissible in evidence. Stevens 
y. Gainesville Nat, Bank, 499. 

2. Where the petition alleged that a check of a specified number was 
paid on the 7th of November, 1882, and when produced in evidence it was 
stamped “ paid” on the 11th of December, 1882, the variance was not fatal; 
the payment itself, and not the specific date thereof, being the issuable fact, 
Id. 

97. Parol evidence is admissible to show that a deed absolute on its face 
was executed and delivered upon certain trusts, not reduced to writing, and 
which the grantee promised to perform. Citing Mead v. Randolph, 8 Tex., 
191; McClenny v. Floyd, 10 Tex., 159, and Gibbs v. Penny, 43 Tex., 560. 
Clark v. Haney, 511. 

28. Under articles 65 and 2720, Revised Statutes, the inventory and ap- 
praisement made under the direction of the governor in resuming control 
of the penitentiary was properly an archive in the office of the secretary of 
state, and a copy thereof, properly certified under his hand and seal, was 
admissible in evidence. Ward v. Hubbard, 559. 

29. County maps required to be kept in the surveyor’s office are official 
documents, to which parties may look, as between themselves and the state, 
to ascertain where vacant lands exist; and in some cases they afford impor- 
tant evidence of boundary. When the understanding of the officers of the 
state and the grantee can be clearly gathered as to the true locality of sev- 
eral surveys mentioned in a patent, by looking to their location as delineated 
on the map of the county, such map will be looked to in ascertaining bound- 
ary. Boon v. Hunter, 582. 

80. Ina suit for compensation by the wife against a railroad company 
for the loss of her husband, her statements as to her pecuniary condition 
areinadmissible. 7. & P. R’y Co. v. Harrinyton, 597. 

31, Testimony as to an agreement between the administratrix of the es- 
tate and one of its creditors, that his claims against the estate shall be al- 
lowed a credit as a payment of purchase money bid by him for land 
belonging to the estate, is irrelevant; nor does such agreement confer title 
on the purchaser freed from the vendor’s lien that attached in favor of the 
estate. Rindge v. Oliphint, 682. 

82, The lines of the survey, as actually marked upon the ground, if they 
can be found and traced, will control course and distance. But that is 
where the actual survey can be found and identified as the same called for in 
the grant. It is not meaut that, where the grant calls for certain knuwn 
aad established natural or artificial monuments and boundaries, these may 
Le controlled by parol proof of a survey entirely inconsistent and repugnant 
to all the calls of the grant. No case has gone to any such extravagant 
length as that. That would be virtually to destroy the written evidence 
of title, and substitute parol evidence in its stead. Schaeffer v. Berry, 
705, 
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EXCEPTIONS. See Bit or Exceprions. STATEMENT oF Facts, 6, 
EXCESSIVE DAMAGES. See Damaags, 9, 13, 

EXCESSIVE VERDICT. See New TriAt, 1. 

EXECUTION. See Community Property, 4, 5. JURISDICTION, 2, 

1. Where a party has paid part of the purchase money for land, he has 
an interest in the land subject to execution. Mooring v. McBride, 309 

2. A mere claim for compensation for improvements made on the land is 
not such an interest as is subject to execution. Hendricks v, Snediker 30 
Tex., 308. Id. . 

3. An execution, being based upon a subsisting valid judgment, protects 
both the officer and the person procuring it, while a writ of attachment, 
being based upon a mere affidavit, cannot be invoked as a protection for the 
party procuring its issuance, Cahn Bros. v. Bonnett, 674. 

EXECUTION SALE. See SEPARATE PROPERTY, 2. 

EXECUTORS. See WILLS, 1, 2, 5, 6, 8, 10, 

EXECUTOR’S SALE. See WILLS, 5, 7. 

EXECUTORY CONTRACT. See Limitations, 8. VENDOR AND VENDEE, 2,5, 6, 

EXEMPLARY DAMAGES. See Damaaes, 8, 15. MALicious ATTacHMeyr, 
1, 6, 14, 15. 

EXPRESS MALICE. See MALicious ATTACHMENT, 14. 

EXTRA-JUDICIAL. See ConTEestep ELEcTION, 4. INJUNCTION, 4 

FEES. See ATTORNEYS’ FEES. 

FELLOW-SERVANTS. See NEGLIGENCE, 11, 15, 16, 29, 36. 

FIELD NOTES. See BounpDARIEs, 17. 

FILING TRANSCRIPT. See APPEAL, 1. 

FIRE INSURANCE. See INSURANCE, 

FORCED SALE. See HOMESTEAD, 2, 5. 

FORDS. See Waco, 1, 2, 5, 7. 

FORECLOSURE. See JUDGMENT, 6. 

FORGERY. See ALTERATION OF INSTRUMENTS, 1-4. CHARGE, 1. LAND Trrizs 
1—4, 7, 10. PATENT, 1. 

FRANCHISE. See Quo WaARRANTO, 1-3. 

FRAUD. See DamaGes, 7. Deep, 5. ESTOPPEL, 3. NEGLIGENCE, $1. 

FRAUDULENT CONVEYANCES. See SALE, 1-3. 

1. Where one partner alone sells the entire stock of goods of the firm, for 
the purpose of paying its indebtedness, if there is no fraud, the sale is 
valid. Schneider v. Sansom, 201. 

2. Such a sale, if the consideration be adequate, and no fraud exists, can- 
not be attacked by creditors of the firm. Greenleve, Block & Co, v, Blum, 
59 Tex., 126, cited and approved. Id. 

GROCERY. See Liquor Law. 


GROWING CROPS. 

1. Where a crop has been wrongfully destroyed, the proper measure of 
damages is the value of the crop at the time of its destruction, Sabme& 
E. T. R’y Co. v. Joachimi, 58 Tex., 456; Tex. & St. L. R. R. Co, v. Young, 
60 Tex., 201. 7. & P. Ry Co. v. Bayliss, 570. 
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. GROWING CROPS — continued. 


2, Where the petition alleges that the crop was in fine condition during 
certain months; that during that period it was destroyed through the neg- 
ligence of defendant; that it would have made a specified amount per acre, 
and was worth a specified sum per acre, it was held that these allegations 
as to damage, according to their usual significance, showed what the crop 
would produce at maturity, and not what the immatured crop was worth 
at the time it was destroyed, and a demurrer thereto was properly sustained, 
Id. 

8. In a suit brought against a railway company by a tenant for damage to 
growing crops, it is not necessary for the landlord to be joined in the suit. 
Id. 

4, In a suit brought by a tenant against a railway company for damage to 
a growing crop. the tenant is entitled to recover all the damages incurred, 
and not a share proportionate to his ultimate interest in the crop. Jd. 


GUARDIAN. 

1, The several grounds for removing guardians enumerated by statute 
(R. §., arts. 2614-2616) exclude the idea of removal on any ground not so 
named. Kahn v. Israelson, 221. 

2. Though, by virtue of the Revised Statutes (arts. 1864, 2198, 2474), the 
right of one, who is not otherwise disqualified, to letters of guardianship, is 
prior to that of the person holding letters already given, still, where such an 
one requests a person to receive the appointment, and consents to the same, 
he cannot be heard to ask the removal of such guardian in order to be 
appointed in his stead. Mayes v. Houston, 61 Tex., 690; Cole v. Dial, 12 
Tex., 100, cited. Jd. 

8. That the surviving parent applies for guardianship in such a case does 
not change the rule. Cook v. Bybee, 24 Tex., 280, discussed. Paschal’s 
Digest of Laws of Texas, arts. 3835, 3886, 8888, discussed. Jd. 

4, The court has no power under the statute (R. S., art. 2700) to allow 
a guardian attorney's fees for prosecuting against his ward’s estate an un- 
founded claim. Smythe v. Lumpkin, 242. 

5. The statute (R. S., 2567) which declares that the guardian shall be 
liable for the principal and legal interest of the ward’s estate which he fails 
toinvest or loan, when, by reasonable diligence, he could have invested or 
loaned it, is imperative; it was intended to secure the faithful administra- 
tion of estates, and the courts cannot disregard its plain provisions. Id, 

6. So also the statute (R. S., 2549) which provides that the guardian shall 
not, without the direction of the court, expend for the maintenance and edu- 
cation of the ward more than the clear income of his estate is mandatory, 
and cannot be disregarded by the courts in allowing advances improperly 
made in violation of its provisions, as a charge against the ward’s estate. 
Id, 


HEARSAY. See EvipEnce, 8, 9, 19, 24. 


HEIRS. See Community Property, 2. EsToppet, 7, 8. IMPROVEMENTS, 2. 
LAND TITLES, 12, 14. Limitations, 12, PRINCIPAL AND SURETY, 8, WILLS, 
2-4. 

1, A proceeding against the heir to subject assets inherited to the pay- 
ment of a debt due from the ancestor is a proceeding in personam. To 
the extent of property inherited the heir is liable, but it is error to order the 
sale of specitic land inherited from the ancestor to satisfy a judgment ren- 
dered in such a suit. Citing State v. Llewellyn, 25 Tex., 799, and Webster 
v. Willis, 56 Tex., 468, Mayes v. Jones, 365. 
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See RAILROADS, 6. 


1. Any interested creditor may make himself a party to proceedings insti. 
tuted by a surviving widow in the probate court to have property set aside 
to her as a homestead, and show that the property is not in fact a home 
stead. JJecLane v. ‘Paschal, 102. 

2. Under the laws in force in 1859, the $2,000 in value of a town or 
city lot or lots exempted from forced sale was to be estimated by taking 
into consideration as well the improvements on the lots as the lots them- 
selves. Though the homestead was then subject to sale under a trust deed 
conveying it during the life-time of the grantor, it could not be subjected 
to forced sale after his death, because inconsistent with the statutes govern- 
ing the settlement of estates of deceased persons. Id. 

3. The act of February 2, 1860, re-enacted November 10, 1866, which ex. 
empted from forced sale as homestead $2,000 in value, to be estimated at the 
time of its destination as a homestead, without regard to improvements 
afterwards made, did not enlarge the rights of the surviving widow with 
reference toa deed of trust conveying the homestead in 1859. To permit 
such a result would be to give to the act of February 2, 1860, a retroactive 
effect in violation of the constitution. Id. 

4. In April, 1859, the husband and wife executed a deed of trust on 
urban property. In 1868, the husband being dead, the surviving wife 
applied to the probate court to set aside the property to her as a homestead, 
Held, that in setting apart the homestead the court should have included 
the improvements as well as the lots upon which they were situated, in es- 
timating the $2,000 in value of homestead exemption to which the widow 
was entitled as against the claim of the beneficiary in the deed of trust. Id. 

5. In such a case, even in the absence of a stipulation in the trust deed 
requiring it, the law would (had all the parties been living) require, first, 
the sale of that portion of the property on which the home residence 
is not located; and where, as in this case, a sale of the homestead could 
not be made, by reason of the death of the husband, that portion of 
the property on which the home residence is situate would be protected 
from forced sale. If a homestead, used as such by the family, of the value 
of $2,000 could be set aside, the remaining portion of the property would be 
subject to sale to satisfy the lien creditor. Id. 

6. Where a deed conveying land by its terms reserves a lien upon the 
property to secure the payment of a specific sum of money, no homestead 
right in the property can be acquired by the purchaser as against the lien, 
though the sum named constitute no part of the purcase money proper. 
The title only vests subject to the lien. Berry v. Boggess, 239. 

7. Where the evidence shows that the mortgaged property had been 
abandoned as a homestead by the mortgagor, and that he had established 
his home elsewhere, the homestead right is gone. Carter v. Hawhins, 398. 

8. The children of the father by a first marriage, who after his death 
ceased to be members of the family of his wife by a second marriage, can 
not enforce partition of a homestead acquired by the separate means of 
their father, and which was set aside as homestead by the county court 
for the widow and children of the second marriage, who afterwards left 
if and removed to another county, with the intention on the part of the 
widow and a second husband, whom she had married, never to return to 
it unless compelled by poverty or unavoidable circumstances. Title to no 
other home had been acquired. Foreman v. Meroney, 723. 

9. It is not necessary to the existence of the homestead right that 
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HOMESTEAD — continued. 
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the family should remain on the land. ‘To use and occupy” the home- 
stead, within the meaning of article 16, section 52, of the constitution, 
does not require a residence upon it. When left, either from necessity 
or convenience, by the family, no matter for how long a time, so long as it 
contributes to the support of the family it remains the homestead until title 
is acquired to another home, and which is used and occupied as such, This 
case distinguished from Pressley v. Robinson, 57 Tex., 453. Jd. 


HUSBAND AND WIFE. See Community Property. Evipence, 6. Par- 


Tins, 12. SEPARATE PROPERTY. 

1. Where the husband has abandoned his wife, and is a fugitive from 
justice, the wife can either institute a suit or defend one for the protection 
of herself or property without the joinder of her husband. Ryan v. Ryan, 
61 Tex., 474, cited and approved. Black v. Black, 296. 

2. In a suit for damages by husband and wife for injuries inflicted by a 
passing railway train on the latter, while she with her husband was passing 
over a railway crossing, and in a vehicle driven by the husband, held, that 
the wife would be bound by the negligence of the husband. G., C. &S. F. 
Ry Co. v. Greenlee, 344. 

3. It would seem that a married woman cannot, even with the consent of 
her husband, invest her separate funds in a mercantile business and thereby 


become entitled to the profits arising therefrom as part of her separate: 
estate. Wallace v. Finberg, 46 Tex., 44; Cox v. Miller, 54 Tex., 25, cited andi 


commented on. Green v. Ferguson, 525. 

4, The husband and wife cannot dissolve the quasi partnership which the 
law creates for them in reference to property, pending the marital relation, 
Id. 

5. While the husband may convey property to his wife to reimburse her 
for appropriating her separate estate either to himself or for community 
purposes, or may make to her a gift of his interest in the community prop- 
erty, yet he cannot make a conveyance to his wife of his community inter- 
est, which is subject to the payment of community debts, so as to withdraw 
it from the reach of creditors. The gift passes to her his community in- 
terest, but he cannot so contract that the future gains and profits thereof 
shall be exempt from the payment of community debts existing or which 
may be afterwards contracted. Id. 

6. The wife cannot make an assignment which will convey the commu- 
nity property of herself and husband. R. 8., 2582. Id. 

7. Even if a married woman could, under the statute, make a valid as- 
signment of her separate property, yet if, in attempting to do this, she 
should fail to convey all the property in which she had an interest which 
was subject to the payment of community debts, it would be void as to 
community creditors. Id. 

8. The question as to whether a married woman can, under the act of 
March 24, 1879, make a valid assignment of her separate property, not de- 


cided; but held that where an assignee of the wife claimed, as against an + 


attaching creditor of the husband, a stock of goods, by virtue of an assign- 
ment thereof by the wife, the petition should aver that none of the goods 
were purchased from profits made in the business after the debt of the 
attaching creditor accrued. Id. 


IMPAIRING THE OBLIGATION OF CONTRACTS. See CONSTITUTIONAL 


Law, 14-16. 
VoL LXII— 50 
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IMPROVEMENTS. See EXECUTION, 2. HOMESTEAD, 2, 3. INNOCENT Pur. 
CHASER, 5. PARTITION, 2. VENDOR AND VENDEE, 16, 

1. A deed of a feme covert which is invalid by reason of non-compliance 
with the statute may serve as a basis of a claim for improvements made in 
good faith. Elam v. Parkhill, 60 Tex., 582, cited. Johnson vy. Bryan, 693 

2. One who purchases land from the heir pending administration op the 
estate of the ancestor, and improves the same while it yet remaing, in con- 

templation of law, assets of the estate, has no equitable claim on. aceoyn; 
of his improvements as against a purchaser of the legal title at adminis 
trator’s sale. Heath v. Layne, 686. 

3. Where one brings suit for, and sequesters land, he cannot, if he after. 
wards fail in the suit, recover for valuable improvements which he may 
have made upon the land pending the litigation. Lsfell v. Cole, 695, 


INDEMNIFYING BOND. See Action, 6 CHATTEL MORTGAGE, 4 Rp. 
CEIVER, 3. 


INDORSER. See JUDGMENT, 1. 
IN FORMA PAUPERIS. See APPEAL BOND, 2. 


INJUNCTION. See JUDGMENT, 1. PLEADING, 10-12. SERVICE OF PrRocgss, 1, 2 

1. The power of the district court to issue writs of injunction extends to 

cases involving title to land, or where the enforcement of a lien on land ig 

sought. That court has, under article 5, section 8, of the constitution, a gen- 

eral power to issue writs of mandamus, injunction and certiorari, and all 

other writs necessary to enforce its general jurisdiction. Day v. Chambers, 
190. 

2. Where the petition on its face does not show diligence on the part of 
the one asking for an injunction, it is not error to refuse the relief sought, 
Nevins v. McKee, 61 Tex., 412; Contreras v. Haynes, 61 Tex.,.104; Johnson 
v. Templeton, 60 Tex., 238; Schleicher v. Markward, 61 Tex., 102; Mont 
gomery v. Carleton, 56 Tex., 431; Plummer v. Power, 29 Tex., 14; Snow r. 
Hawpe, 22 Tex., 168; Burnley v. Rice, 21 Tex., 188, cited. Morris v, Et 
wards, 205. 

3. Where the district court has obtained jurisdiction of a cause by reason 
of an injunction sued out to restrain the sale of property levied under exe- 
cution, it rightfully retains the cause for the purpose of decreeing damages 
for detention of property by the officer and plaintiff in execution. Cham- 
bers v. Cannon, 293. 

4, Where the prayer for an injunction is intimately connected with the 
main object of the proceeding, itself declared to be extra-judicial, an in- 
junction will not be granted. Gibson v. Templeton, 555. 

5. The refusal to grant an injunction in chambers (R. 8., title LI) does 
not. admit of appeal to the supreme court. Id, 

INJUNCTION BOND. See PLEADING, 11, 12. 

INJURY TO LAND. See Counties, 1. DAMAGEs, 19-23, 
INNOCENT PARTIES. See NEGLIGENCE, 31. 

INNOCENT PURCHASER. See SALg, 2, 3. SUBSEQUENT VENDEE. 

1. In order that a deed from a married womap may divest her interest in 
her separate property, she must be first examined by an officer duly author 
ized, privily and apart from her husband, who, after explaining the contents 
of the deed to her, must certify to those facts, and also to the effect that 
she had fully and voluntarily executed the deed, and wished not to retract 
it. But if the husband who joins her in the deed shall fraudulently receive 
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INNOCENT PURCHASER — continued. 
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from the purchaser a less amount of money than that specified therein, 
which the wife had agreed to take at the time of acknowledging the instru- 
ment, no title will pass by the delivery of the deed. Cole v. Bammel, 108. 

2. The principle above announced is not varied by the fact that the mar- 
ried woman acknowledges the deed with the name of the grantee in blank, 
the consideration, however, being plainly specified. If the husband or 
another agent of the wife, having possession of such a deed, negotiates and 
delivers it to a purchaser for a less sum thin that specified, the purchaser 
buys at his peril, and will be charged with notice of the wife’s unwilling- 
ness to sell for a less sum than that mentioned in the deed. If the sale, 
after the acknowledgment of the deed by the wife, was effected by the hus- 
band or by another, the receipt of the money by such agents would not 
estop the wife. Edwards v, Dismukes, 53 Tex., 605, referred to and fol- 
lowed. Id. 

8. One who purchases land under the circumstances above referred to, 
and who, without the wife’s knowledge, receives her deed, paying a less 
sum than that stipulated in the deed, cannot ordinarily be a purchaser in 
good faith. Id. 

4. It would seem that when the defect in a title exists in the power 
under which it is executed, and is such as the true owner could waive by 
parol or acts done in pais, any act or conduct of his which would lead the 
purchaser to believe that the defect was waived, or that the true owner had 
acquiesced in iis possession and improvement of the property, would con- 
stitute the purchaser a possessor in good faith. Jd. 

5. A married woman whose separate property was claimed and occupied, 
under a deed made by her in blank, for a larger sum of money specified 
therein than her agent afterwards undertook to sell for when the deed was 
delivered, remained silent for seven years while the purchaser was improv- 
ing the property. Held, that under such circumstances the purchaser was 
entitled to pay for the value of his improvements before eviction. Id. 

6. Where the evidence shows that property was paid for out of the wife’s 

separate funds, the deed made to her and so recorded, a sale of the property 
under an execution against her husband conveys no title as to the purchaser 
who bought with notice of the facts. Parker v. Coop, 60 Tex., 114; Me- 
Kamey v. Thorp, 61 Tex., 649, cited. Stoker v. Bailey, 299. 
7. If A mortgages to Ba lot of land, describing it thus: ‘‘ The east half 
of lot 20, in Greenville, it being the west half of said lot 20,” it would leave 
a doubt as to which half he intended to convey, and a subsequent purchaser 
could not, under such a state of facts, claim as a bona fide purchaser of the 
east half, and say that by such a description the vendor intended to convey 
the west half. Carter v. Hawhins, 393. 

& The general rule is, that where the discrepancy as to the property in- 
tended to be mortgaged, and that actually described in the recorded instru- 
ment, is of a substantial nature, the record will not operate as notice to 
subsequent purchasers; but where the description is ambiguous, or incon- 
sistent one part with another, the first declaring that the land mortgaged 
is that which the purchaser proposes to buy, and then giving such particu- 
lars as to boundaries as would place it upon a different tract, in such case 
the inconsistency in the description would affect with notice one desiring 
to purchase. Id. 

9. If a purchaser have any knowledge of an error in the description of 
the property mortgaged, or from his knowledge of the property is able to 
interpret the record, giving it the meaning intended to be conveyed, it would 
be sufficient to charge him with notice. Citing Wade on Notice, § 185; 
Erickson v. Rafferty, 79 Tll., 209, Id. 
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INNOCENT PURCHASER — continued. 


10. A bona fide purchaser for value of the legal title to property, whether 
land or a land certificate, without notice of the rights of others, ig entitled 
to protection as against those who may have an equitable interest in the 
property purchased. Vide Johnson v. Newman, 43 Tex., 641; Flanagan y, 
Pearson, 50 Tex., 383; 2 Sugden on Vendors (7th Amer. ed.), 507-526, Hill 
v. Moore, 610. 

11. Equity will protect a bona fide purchaser for value, even where his 
vendor, though having the legal title, may not possess the equitable title, 
the property having been bought by the vendor with partnership funds, J¢, 

12. One who, in good faith, for value and without notice, purchases an 
equitable interest in property, and afterwards acquires the legal title to 
the same, is also entitled to protection as against a priorequity. Id, 

13. Where the purchaser in such case bought a land certificate the fact 
that it was a headright certificate does not affect him with notice that it 
was issued to his vendor as head of a family, such certificates being often 
transferred in blank. Id, 

ANE. See LAND TITLES, 15, 16. 
TRUCTIONS. See CHARGE OF COURT. 
URANCE. 

1. Under the terms of an open policy of insurance the property to be 
covered by it was required to belong to the insured, or held by it (a bank) 
in trust, or on commission, or sold and not delivered. It was also required 
to be at the place specified in the entry, which by the terms of the contract 
was to be made in the book accompanying the policy. The insured ad- 
vanced money to athird party to purchase cotton, under an agreement to 
return the money when the cotton was sold, and, if it was shipped, thatthe 
bills of lading should be taken in its name. Held: 

(1) The cotton was not covered by the policy. 

(2) Had it been shipped and the legal title thereto been then vested in the 
bank, it would still not have been covered, because removed from the only 
place where the risk would attach. 

(83) The courts cannot extend the risk beyond what is plainly written ina 
policy. 

(4) Custom or the course of dealing between parties may sometimes be 


looked to to interpret what is doubtful, but not to contradict plain and un- ° 


ambiguous stipulations. 

(5) When the language of a policy of insurance defines and limits the 
authority of the company’s agent, no act of his transcending his authority 
is binding on the company. First Nat. Bank v. Lancashire Ins. Co., 461. 


INTEREST. See DAMAGEs, 4. 

INTERVENTION, See ATTACHMENT, 1-3. 
INTRODUCTION OF EVIDENCE. See EvIpENcg, 5. 
IRRIGATION. See Bonps, 3. 


NDER OF CAUSES. See Action, 5, 6. 
NT EXECUTORS. See WILLs, 5. 


JOINT LIABILITY. 


1. The technical rule of the common law, that, upon a contract which is 
joint and several, the plaintiff must sue all or but one, and cannot sue two 
or more without suing all, has never been recognized in practice in Texas, 
Glasscock v. Hamilton, 143. 

2. A party is not bound to prove that all the defendants are bound in order 
to recover against any one of them. Stevens v. Gainesville Nat, Bank, 499, 
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JOINT OBLIGATIONS. See PRINCIPAL AND Surety, 1, 2. 
JUDGES. 


1. One who holds approved claims against an estate has such a direct pe- 
cuniary interest in the administration that he is disqualified, as a county 
judge, from allowing or approving claims against the estate, or directing any 
proceeding therein from the appointment of an administrator until his claim 
is paid; and this, without reference to whether his approved claim is great 
orsmall, Allorders made by such a creditor, sitting as a county judge, af- 
fecting the administration of the estate, are coram non judice and void. 
Burks v. Bennett, 277. 


JUDGMENT. See COMMUNITY PROPERTY, 5-7. CONFESSION OF JUDGMENT. 


ESTATES OF DECEDENTS, 14. EVIDENCE, 4. PRACTICE IN SUPREME COURT, 
2, Res ADJUDICATA, 1. SERVICE OF PROCESS, 1. VENDOR’s LIEN, 2. 

1. Ina suit to enforce a lien on land to secure the payment of a note, 
C. was sued as principal, B. as surety, and H. as indorser. Judgment 
by default was taken against B. and H., and a decree entered, first sub- 
jecting the land to its payment. C. answered, and his attorney obtained 
leave to make C.’s wife a party, and filed a separate defense for her, 
claiming that land as separate property, and that it was a homestead. Her 
answer was stricken out. Afterwards C. and wife brought suit against the 
plaintiff, who recovered judgment in the former proceeding, to enjoin and 
vacate the decree which ordered a sale of the land, not making B. and H. 
parties thereto, and obtained judgment vacating so much of the former 
judgment as ordered a sale of the land. In a proceeding by B. and H. to 
enjoin the plaintiff in the first action from enforcing execution against them 
as original surety and indorser, held: 

(1) B. and H. were not affected by the judgment in the second suit, to 
which they were not made parties. 

(2) If, in the second suit, the original plaintiff and C. and wife consented to 
the entering of a decree whereby the first judgment was vacated, so far as 
it foreclosed the lien on the land, and B, and H., not being parties, did not 
consent thereto, then they were relieved from liability under the first judg- 
ment, to the extent of the value of the land. 

(3) If, as a fact, C.’s wife was a party defendant in the first suit, she was 
concluded by the decree therein to the extent of all matters that might have 
been litigated in that suit. Henderson v. Terry, 281. 

2. A judgment foreclosing a vendor's lien, to which neither husband nor 
wife is « party, is inadmissible in a subsequent suit between the latter and a 
party claiming the property under such judgment. Black v. Black, 296. 

3. A judgment is a bar toa subsequent action only as to those who were 
parties to that judgment. Id. 

4. Inasuit on a vendor’s lien note by an assignee of the note, not only 
must the payee who has expressly transferred the lien be made a party, but 
the original maker is a necessary and proper party to a decree of foreclosure, 
and unless the judgment sets out a foreclosure as to him, his rights are not 
affected thereby. Beck v. Tarrant, 61 Tex., 404; Slaughter v. Owens, 60 Tex., 
671; Schmeltz v. Garey, 49 Tex., 49; Lockhart v. Ward, 45 Tex., 227, cited. 
Id. 

5. The district court has control of its judgment until the close of the 
term at which it is rendered, notwithstanding an appeal or writ of error to 
the appellate court may have been perfected. Grubb v. Blum, 426. 

6. Where a judgment of foreclosure gives the distance of certain lines, 
different from that set out in the pleadings, and still calls for the same well- 
known corners as those described in the pleadings, it will be a good and sufii- 
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JUDG MENT — continued. 
cient judgment operating upon all the land included between the corners, 
Throckmorton v. Davenport, 55 Tex., 236, cited and approved, and distin. 
guished from this case. Taylor vy. Carter, 489. 

7. A party is not bound to prove that all the defendants are bound in order 
to recover against any one of them. Citing Keithley v. Seydell, 60 Tex., 78, 
Stevens v. Guinesville Nat. Bank, 499. 

8. The failure of a judgment by default to recite that a defendant was 
served with process, and failed to appear and answer, will not affect its 
validity when the record discloses the service. Pipkin v. Kaufman, 545, 

9. Due diligence must be used to procure the correction of a judgment 
entered by mistake. It should be called to the attention of the court within 
the time prescribed by law, and when the mistake has resulted in a judg: 
ment against the party complaining, the motion to correct should be accom. 
panied by an affidavit as to merits. Jd. 

10. When a judgment disposes of the entire case as to all defendants, 
but affords specific relief to some of them, in response to their prayers, 
which was not afforded to others who did not ask it, it presents no cause for 
reversal. ‘Reeves v. Roberts, 550. 

11. While recitals in a judgment of conclusions of facts deduced from the 
evidence ordinarily will not supply the place of a statement of facts, yet where 
the recital is to the effect that the court found against the defendants upon 
a specific issue, wherein they claimed to be the owners of certain merchan- 
dise, such recital should be taken as concluding that issue. Wallace & Co, 
v. Bogel & Bro., 636, 

12. The principle that a fact not alleged, though proved, cannot form the 
basis of a judgment, reaffirmed. Following ¢ hrisman v. Miller, 15 Tex., 161, 
and other cases. Id. 

JUDICIAL POWER. See CONSTITUTIONAL Law, 12. 

JUDICIAL QUESTIONS. See Contrestep ELEcTION, 4. INJUNCTION, 4, 


JURISDICTION. See APPEAL, 1,2. CONTESTED ELECTION, 1,7. DIvorce, 3-5. 
ESTATES OF DECEDENTS, 17, 25, 26, 30. PRACTICE IN SUPREME CouRT, 1, 2. 
Quo WARRANTO, 1. VENUE. WILLS, 6. 


1. The power of the district court to issue writs of injunction extends to 
cases involving title to land, or where the enforcement of a lien on land is 
sought. That court has, under article 5, section f the constitution, a 

sneral power to issue writs ol lam Inju i fiorari, and 
all other writs necessary to enf its general jurisdiction. Day v. Cham- 
b 140 

2. Where tl district court h opt ! i yurisdict ( I by reason 
of an injunction sued out to1 in the sale of pr vied under exe- 
cution, it rightfully retai: he cause r the pu damages 
for detention of property by the ofiicer and plainti L nm, Cham- 
bers v. ¢ i ’ 

3. All ry to ed, is 
that tl u ntal to th 
cau of i { ly 
connected wi it to render it determin 14 I the final 
decision of the whole controversy between the parti An n County 
v. Kennedy, 58 Tex., 616; Willis v. Gordon, 22 1 rke v. Vander- 
lip, id., 221; Witt v. Kaufman, 25 Tex. Sup., i] o. v. Me- 
Crea. 4 Greene (Ia.), 229; Brooks v. Stolley, 3 Mel telle v. Myers, 
19 Gratt. (Va.), 62; Boyd v. Hunter, 44 Ala., 705, cit ved. Id, 


4, Suit for the partition of land may be maintained in any county in 
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which a portion of it is situate; and when the action is brought in the dis- 
trict court for the partition of an estate, it may be maintained in any county 
in which any of the land is located. Osborn v. Osborn, 495. 

5. Remedies are subject to legislative control; hence an act which gave 
jurisdiction to the district court of Travis county, before a cause of action 
had accrued, when that court could not have exercised jurisdiction under 
any general law, on account of the residence of the defendant and the 
subject-matter of the controversy, was not violative of the constitution. 
Nor would the act have violated the constitution had it been passed after 
the accrual of the cause of action. Citing McMillan v. Sprague, 4 How. 
(Miss.), 647.. Ward v. Hubbard, 559. 


JURY. 


1, A charge which in effect informs the jury that they are at liberty to 
believe or not facts disclosed in an official exhibit from the books of the 
state comptroller’s office, properly in evidence before them, in a case where 
no issue of forgery thereof was properly raised, is error. Franklin v. Tier- 
nan, V2. 


LABORERS’ LIENS. See Liens. MEcHANIcS’ LIENS. m 


LACHES. See DEEDs, 4. 


LAND CERTIFICATE. See INNOCENT PURCHASER, 13. 


1. A land certificate, though personal property when unlocated, loses its 
character as such after its location, and becomes a chattel real, title to which 
can no longer pass by parol. Hearne v. Gillett, 23. 

2, The right to a land certificate passes with the transfer of all claim 
and title to the land on which it is located, though the parties might by ex- 
press stipulation avoid this result, and by floating it again constitute it per- 
sonal property. Jd. 

3. A valid agreement in writing to convey to another all the right, claim 
and title which the obligor has in land covered by a land certificate, neces- 
sarily includes any claim the obligor had at the time, by virtue of the 
land certificate located thereon. Jd. 


1. During the continuance of the Peters’ colony reservation, a location 
upon » reserved lands of the colony was absolutely void. Stewart v. 
Cook, 522. 

5. A survey dates from the date of the application of the land certificate 
to it, { if y virtue of the certificate alone that the survey receives 
legal re n n Id 

6. H , if at the time of the application of a certificate to a survey, the 
land was reserved from location by law, the fact that the survey had been 
made hefore the passage of the act creating the reservation did not render 
the |] : the 1 vation ceased, and the land again be- 
came to | mm, De? Cc ldr sult fre ithe void lor ation, Id. 

a A ficate ma applied to survey previously made, but the 
right to the land attaches from the date of the application, and net from the 


date of the survey. Jd. 


LANDLORD AND TENANT. See Growrne Crops, 3, 4. 








1. One holding as tenant, or otherwise, cannot by his declarations affect 


his landlord’s title. Mooring v. McBride, 309. 
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LANDLORD'S LIEN. See TENANTS IN ComMMON, 4. 


1. A claim for rent due by the insolvent firm operates as a lien superior 
to the attachment liens, and is entitled to be first satisfied out of the moneys 
arising from a sale of the attached property. Sullivan & Co, v, Cleveland, 


677. 


LAND TITLES. 
15-17, 
ScHOOL LANDS. 


DENCE, 


See COMMUNITY PROPERTY. 


INNOCENT PURCHASER. 
VENDOR AND VENDEE. 


DEEDS. 
PATENT. PENCIL 
VENDOR’sS LIEN, 


EsToppz.. 1-4, Byp 


WRITING, 1, 


1. The civil law was extremely strict in guarding against fraudulent 
alterations of public documents, and the officers who acted under it will be 


presumed to have been familiar with its requirements. 


Hanrick v. Dodd, %, 


2. The civil law required that a public document be clearly written with. 
out blanks, erasures, obliterations or corrections, especially in the substantial 
parts; or where corrections were made, that they should be authenticated 


at the foot by the officer. 


Not only should the words substituted and yvali- 


dated be shown, but also the words abandoned and made void (following 


Hanrick v. Cavanaugh). 
the protocol of a title. 


Td. 


This rule applies as well to the testimonio as to 


3. Reference may be had to the testimonio of a title, if it be in existence, 
to test by its appearance whether a change apparent on the face of the pro- 


tocol was made before or after the title issued. 


Id. 


4, See statement of case and opinion for facts which were held to fairly 
support the verdict of a jury finding forgery in the protocol of what ap- 
peared to be a grant of eleven leagues of land, dated in 1833, 

5. Under the Mexican law, as under the common law, an estate granted 
by the government cannot be afterwards divested upon mere surmise or 
suggestion. A formal conveyance ora regular proceeding was requisite to 


divest title. 


Td. 


Td. 


6. When two grants, each for eleven leagues, were shown in the name of the 
same grantee, the failure to show that a testimonio issued of the first grant 
raises no presumption that it was abandoned before the second grant 


issued. Jd. 


7. On an issue of forgery of what purported to be the protocol of a grant, 
it was not error to admit in evidence certified copies of sketches, maps and 
surveys nearly contemporaneous, made by those who participated in pro- 
curing the grant, and having reference to it, to be considered with other 


facts in evidence relating to the issue of forgery of the grant. 
Hanrick v. Cavanaugh, 60 Tex., 1. 


Id. 


Following 


8. A correspondence by letter between a commissioner of the general land 
office and a county surveyor is not admissible to affect the question of title 
to land in a controversy between other parties; nor can a letter from the 
commissioner of the general land office be admitted to show an abandon- 


ment of title by one in whom it has once vested. 


Td. 


9. A title which has once vested cannot be divested by a mere declara- 


tion of abandonment. 


lands ‘‘ titled, or equitably held,” has no application to land claimed to be 
covered by a forged grant, and does not prevent a pre-emptor from estab- 
lishing his pre-emption on the same. : 

“11, The right of the purchaser of lands under article 24 of the coloniza- 
tion law of March 24, 1825, to sell his concession, or to alienate the land pre- 
vious to the expiration of six years from the date of the concession, was 


Id. 


Following H. & T. C. R. R. Co. v. McGehee, 49 
Tex., 489, and Hanrick v. Cavanaugh, 60 Tex., 1. 
10. Sec. 2 


of art. 14 of the state constitution, prohibiting locations on 


Td. 


contemplated by article 27 of the laws and decrees of Coahuila and Texas, 


Citing Fulton v. Duncan, 18 Tex., 37. Manchaca v. Field, 135. 
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LAND TITLES — cont inued, 

12. A concession issued under the twenty-fourth article of the colonization 
laws of March 18, 1831, being the subject of sale, was property, in which 
the wife of the party to whom it issued had a community interest, which on 
her death descended to her heirs, and attached to the grant subsequently ex- 
tended in the name of the husband. Citing Porter v. Chronister, 58 Tex., 
54; Wilkinson v. Wilkinson, 20 Tex., 244; and Yates v. Houston, 3 Tex., 452. 
Id. 

13. A power of attorney which conferred on the attorney the right to 
take possession of land to which the principal was entitled by virtue of a 
concession issued under the colonization laws of 1831, and to hold and 
alienate the same as his own property, the principal undertaking to abide 
by and ratify the acts of his agent, done under the authority thus con- 
ferred, though in form a power of aitorney, was in legal effect a sale of 
the concession, and of the right to the land that might be acquired under it. 
Id. 

14. Such an instrument, executed during the life of the wife of the prin- 
cipal to whom the concession issued, conveyed the superior title to the 
attorney and his vendees to the land afterwards granted in the name of 
the maker of the instrument, and no interest descended to the heirs of the 
wife, who died before the final title was extended. JTJd. 

15. Where the fee to land is in an insane person, his children cannot, 
during his life-time, pass title from him by conveyance. Perrin v. Perrin, 
477. 

16. A quitclaim deed made by children of an insane person, in whom the 
fee is, will not estop them from asserting an after-acquired title. Id. 

17. If one, having an equitable interest in realty, requests the children of 
the party holding the legal title to convey to other parties, by quitclaim 
deed, his interest, in such case, no consideration having passed, and the 
realty remaining in statu quo, the grantors are not estopped from setting up 
an after-acquired title. Vide Bigelow on Estoppel, sec. 387. Id. 

18. Where, under a recorded bond for title, the stipulations of the bond 
being afterwards complied with, a party enters upon land described as one 
hundred and sixty acres, the northwest half of a certain survey, with no 
particularity in the description as to metes and bounds, and remains in 
possession, his possession is open and adverse and notice to the world, 
Laroe v. Gaunt, 481. 

19. Such being the case, a subsequent deed to other parties from the same 
grantor, conveying, by metes and bounds, that portion of the same survey 
unsold, so far as it conflicts in its particular description with the former con- 
veyance, will be of no effect and will not pass title to that portion of the 
land previously conveyed. Jd. 


LAPSE OF TIME. See ComMMuUNITY PROPERTY, 2. PRACTICE IN SUPREME 
Court, 7. 


LEAD PENCIL MEMORANDA, See PENCIL WRITING, 1, 2. 
LETTERS. See EVIDENCE, 3, 12. 


LIENS. See ATTACHMENT, 17-20. EstTaTEes OF DECEDENTS, 8, 9. HOMESTEAD, 
5. MECHANICS’ LIENS. 

1, The act of February 18, 1879 (R. S., Appendix, p. 4, sec. 1), creates 
such privity between mechanics, laborers and operatives and a railway 
company, for whose benefit the labor contemplated by the act is performed, 
as entitles the former to maintain an action directly against such company 
to enforce the lien which the statute gives for their benefit. Austin & N, 

W. R’y Co. v. Daniels, 70. 
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LIENS — continued. 


2. Work done under an agreement with a subcontractor on a railroad to 9 
cut and manufacture a specified number of cross-ties, at a designated price 
is not the work of a contractor, builder or material-man, in contemplation 


of the statute, but those performing it are laborers under a subcontractor 5 
—- 











and, as such, entitled to the lien given by the statute above referred to, 
Such a lien is assignable and passes with the assignment of the account, Id. 
3. To enforce such a lien, proof must be made that the labor wag per- 
formed at the instance of the subcontractor, and ** that the wages are due” 
Such an account is not admissible in evidence under 































a sworn statement as 
to its correctness as an ‘‘open account,” within the meaning of art, 2266, 
RS. Jd. 

4. The laborer’s lien being a creature of the statute, all allegations ag to 
agreements made between a railway company and its contractors and gyb. 
contractor, that a laborer’s lien should exist in favor of the latter, are irrele. 
vant, and especially where it is not alleged that the laborers were parties to 
such an agreement. Tex. & St. L. R. R. Co. v. MeCaughey, 271. 

5. Where a railway company and its contractors agreed with a subeon- 
tractor, that, in consideration of his furnishing laborers’ board, the amount 
due for their board should be taken out of their wages, and be due the sub- 
contractor and constitute a lien upon the road, the laborers not being parties 
to such an agreement, there was not such an assignment of the claim ag 
would give the subcontractor a jaborer’s lien. Id. 

6. To show that the subcontractor was subrogated to the rights of the 





laborers there must appear to have been an extinguishment of the original 
debt, and to create an equitable assignment in this case the debt must have 
been purch used of the laborers for a consideration satisfactory to them, Jd, 

7. The assignee must be a party to an equitable as well as a legal assign. 
ment. 2 Jones on Mort., 813 et seq.;3 Pom. Eq. Jur., § 


Id. 
LIFE ESTATE. See WILLs, 1. 


1211 et seq., cited, 

















: 
LIMITATIONS. See EstaTEs OF DECEDENTs, 8-13. i 
1. The statute of limitations runs against a county. The maxim, nullum ‘) 
tempus occurrit regi, has no application. See opinion for a review of cases, ; 
and of the opinions of commentators on the question. H. & T. C. Ry Co, : 
v. Travis County, 16. 
2. Though ordinarily there is no liability for contri on to a co-surety : 
who voluntarily pays the debt after it is barred by ) if he pays 
it after judgment on a suit begun before limitation | L payment, 
after a period when the bar of the statute would hav 1 complete if the ; 
} suit had not been brought, will render his co-surety liable fo .tribution. 
} Glasscock v. Hamilton, 143. 
3. See opinion for a plea of the statut limitations interposed to a claim ‘ 
by a surety against his co-surety, held bad on dem 
4, When a claim has been indorsed as re} l by lministratrix of the 
estate, the i e of her sic: ul the ind claim, 
more than three months the: er, d not re n barred 
by limitation as a valid claim against the estate. : Bes 8. Burks v. Ben- ba 
nett, 277. : ; 
_5. Where a note, secured by a mortgage, becoming barred, is renewed, it i) 
operates as a renewal of the morts only as betv 1 tl ! il parties 
thereto; but such renewal Lot ect t I I t ra ties to the 
propert ~, cruing after tl ution of til l r to the re- - 
newal, and while the original debt was barred by tl » of limitations. 

















[IMITATIONS — continued, 
Hodges v. Taylor, 57 Tex., 196; Riggs v. Hanrick, 59 Tex., 570; Ross v. Mitch- 



































: ell, 28 Tex., 154; Blackwell v. Barnett, 52 Tex., 326; Wood v. Goodfellow, 
‘3 > 43Cal., 185; Barber v. Babel, 36 Cal., 14, cited. Cason v. Chambers, 305. 
./ 6. Where the warrant was drawn in 1872, and recognized by the county 


until 1881, when it was repudiated, limitation did not begin to run until the 
act of repudiation. Leach v. 

7. That a railway company as a trespasser occupied the land long before 
plaintiff purchased will not affect his right to bring trespass to try title, nor 
will naked possession of the right of way over the land for ten years bar his 
recovery. Hays v. T. & P. Ry Co., 397. 2 

8, Possession by virtue of an executory contract with one who himself 
claims under a like contract from the patentee is not adverse to that of 
the patentee until the latter repudiates his contract by seHing to other par- 


Vilson Co., 331. 


ties, in which case possession under the executory contract will be adverse 
to that of the second vendee. Vide Roosevelt v. Davis, 49 Tex., 463; Keys 
v. Mason, 44 Tex., 144. Pearson v. Boyd, 541. 

9, One sustaining his claim under the statute of limitations for ten years, 
i ean hold the full statutory number of acres. Vide R. S., art. 3195. If, how- 
; ever, he holds under some recorded memoranda of title, he holds only to 
the extent of the boundary described in the instrument. Id. 

10. On a question of title growing out of a call for a particular line of a 
survey, the true line when found must prevail as against any claim or 
belief, however well founded, on the part of the claimant under the junior 
title, as to where the line called for is to be found; but this principle does 
not necessarily apply to a claim for protection under the statute of limita- 





tions of five years. for an illustration see opinion. Jones v. Andreves, 652. 
11, Money due an estate having a proper representative becomes barred, 
if not evidenced by a contract in writing, by the statute of limitations of 
two years, after the accrual of the right to sue. Following Thomas v, 
Greer, 6 Tex., 377. Rindge v. Oliphint, 682. 
12. The statute will not be prevented from running by the disability of 
the heir, if the representative of the estate had a right of action. Jd. 















LIQUOR LAW. 
1. Suit was brought against a retail liquor dealer and the sureties on his 
i official bond, under the act of April 4, 1881 (Gen’l Laws, p. 113), for know- 
i ingly permitting a minor to enter upon and remain in the retail liquor 
dealer’s place of business. It was shown that the minor was employed by 
the defendant to aid him in his grocery with the written consent of the boy’s 
mother; that before being employed there he had been out of employment 
for a month, and had been unable to procure employment elsewhere; that 
* his mother was poor, and that his wages were greater than he could other- 
3 _ Wise have obtained. On appeal from a judgment against the defendant 
’ and his sureties, held: 
‘ (1) T legislature intended the penal statute which provides a penalty 
against any one wh il knowingl ll or give spirituous hquors to a 
minor (P. C., 576) to remain in force unaffected by the act of April 4, 1831. 
4 (2) The action given by the act of April 4 is cumulative and did not re- 
peal the criminal statute. Citing Simpson v. State, 10 Yerg., 525; People wv. 
Stevens, 13 Wend., 341, and other cases. 
(8) The state may not exercise its power to declare that an act hurtful to 
society shall be punished criminally, and yet declare that a civil action may 
. be prosecuted for the same act, when done in such manner as not to vielate 
penal law, and this for the purpose of preventing such an act. ’ 
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LIQUOR LAW — continued. 

(4) The consent of the mother to the employment of the minor by the 
saloon keeper did not protect him against the enforcement of the penalty 
of the bond. 

(5) The statute was enacted for the purpose of shielding youth from 
temptation, and the state has power to enact the law and provide for its 
enforcement, in disregard of the parents’ wishes, when its object and tend. 
ency is to protect the child; and for such a purpose, if necessary, if the. ” 
parents were unfitted to properly rear their offspring, the state could con- 
fide the child to the keeping of another. Goldsticker v. Ford, 885, 


LIS PENDENS. 

1. Lis pendens, being but constructive notice, it follows that it cannot 
apply in a case where the specific property is not designated in the proceed. 
ings, or the fight claimed afterwards is not asserted at the time when it 
is sought to make the constructive notice apply. Russell v. Kirkbride, 455, 


MALICE. See MaLicrous ATTACHMENT. 
MALICE IN LAW. See MALICIOUS ATTACHMENT, 14. 


MALICIOUS ATTACHMENT. See ATTACHMENT, 13-16. 

1. When damages are claimed for wrongfully suing out a writ of attach. 
ment and for using the writ maliciously, the two elements of damage should 
be separately pleaded, and the jury should be required, under appropriate 
instructions, to discriminate by their verdict between the actual and exem- 
plary damages found, if any. The pleader who neglects thus to plead should 
not be permitted to obtain benefit frora a general verdict which fails to dis 
criminate between the two elements of damage. Kaufman v. Wicks, 234, 

2. A jury cannot infer malice in an attaching creditor, who honestly be. ] 
lieves that the defendant is indebted to him and who has a reasonable and 
probable cause for so believing, simply from the fact that no debt did in 
fact exist. If there was probable cause for suing out the writ, actual damage 
only can be recovered. Jd. 

3. While malice may be implied from the want of probable canse, it 
cannot be implied where probable cause exists. If the circumstances are 
such as to induce a reasonably prudent person to believe that a debtor is 
about to so dispose of his property as to defraud his creditors, malice cannot 
be implied against the creditor in attachment. Jd. 

4. Probable cause is a mixed question of law and fact, and should be 
submitted to the jury under appropriate instructions. Id. 

5. See opinion for facts held insufficient to sustain a verdict for exem- 
plary damages for maliciously suing out an attachment. Id. 

6. One who by his conduct ratifies and confirms the act of his agent who 
sues out an attachment, knowing the grounds on which the writ is obtained 
are without foundation, is liable in exemplary damages. Jacobs, Bernheim , 
& Co. v. Crum, 401. 

7. Malice in suing outa writ of attachment may be implied from the want 
of probable cause. Id. 

8. See opinion for facts held proper to be considered in determining the 
responsibility of a principal for the malicious act of his agent in suing out 
a writ of attachment. Id. . 

. 9. Itis not error to refuse to charge a jury that the advice of counsel 
given in a case, truly stated, whether correct or not, will constitute a pro- 
tection to the client, if, in pursuing it, he begins attachment proceedings, 
when ite tendency would be to divert the jury from considering independent 
evidence of a malicious intent. Id. 
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10, The question of malice is for the jury; it may be implied from a want 
of probable cause; this implication is, however, subject to be repelled by 
facts and circumstances indicating a fair and legitimate purpose in the 
honest pursuit of a*claim believed to be just. Citing Culbertson v. Cabeen, 
99 Tex., 256. Id. 

11. See opinion for facts held properly admissible in evidence as tending 
to show the absence of probable cause in suing out a writ of attachment. Id. 

12. In an action for malicious prosecution, if the defendant acted from 
motives of private interest, and without probable cause to support the pros- 
ecution, the fact that he acted under the advice of counsel will not exempt 
him from liability. Jd. 

13, It is not error to refuse a charge, in a suit for damages for wrongfully 
suing out an attachment, that a specific state of facts constituted probable 
cause, When the existence of those facts was unknown to defendant when 
he applied for the writ. Id. 

14. To authorize a verdict for exemplary damages for maliciously suing 
out an attachment, there must be evidence to satisfy the mind that the writ 
was sued out through express malice, relating to and directed against the 
complainant, or from malice which the law would imply, arising from 
the want of probable cause, or it must be made to appear that the motive 
inducing the proceeding was an illegal one. Id. 

15. The principles of the common law applicable to actions for malicious 
prosecution apply to claims for exemplary damages for maliciously suing out 
awrit of attachment. Jd. 


MALICIOUS PROSECUTION. See Maticious ATTACHMENT, 15. 


MANDAMUS. See JURISDICTION, 1. 

1, The writ of mandamus can be issued by the supreme court only for the 
purpose of enforcing its appellate jurisdiction. Wells v. Littlefield, 28, 

2. When the appellate jurisdiction of the supreme court attaches, either 
by appeal or writ of error, it continues until the case as made on appeal or 
error is fully determined, and until the judgment of the supreme court is 
completely executed by the court below; and until then it may enforce that 
judgment by mandamus. Id. 

3. When a district judge fails to obey the mandate of the supreme court 
in entering judgment in a cause which has been remanded, the remedy 
of the injured party is by mandamus and not appeal. Id. 

MANDATE. See PrRaActTIcE In District Court, 1, 2. 

MAPS. See BouNDARIES, 17. EVIDENCE, 29. 

MARRIED WOMEN. See DeEgeps. Community Property. Estoppr., 7, 8. 
HUSBAND AND WIFE. POWER OF ATTORNEY, 38. SEPARATE PROPERTY. 

MASTER AND SERVANT. See NEGLIGENCE, 3, 

MEASURE OF DAMAGES. See Damaaes, 2, 3, 12, 17, 18, 22-25. Roaps, 4. 

MECHANICS’ LIENS. See Liens. 

1. If the labor performed by a mechanic is of such a character as would 
enable him under the statute to establish his lien on the property on which 
his labor is bestowed, by complying with the statute, he may, after his work 
is finished, by contract in writing between himself and the owner of the 
property, secure the statutory lien for his debt by having his contract re- 

corded. Nor will the fact that the payment of the debt is by the terms of the 
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MECHANICS’ LIEN — continued. 
written contract postponed to a future day, impair or affect the lien Co 
struing art. 3165, R.S., held, that there is nothing in the statute which a 
quires registration of the lien contract before the debt it is intended . 
secure is due. Mundine v. Berwin, 341. ° 

MEDICAL EXPENSES. See DAMAGES, 3. 

MENTAL SUFFERING. See DAMAGES, 2. 

MEXICAN LAW. See DIVESTING TITLE, 1. ! 

MINORS. See Liquor Law, 

MISTAKE, See Bounpartgs, 11. JUDGMENT, 9. PRINCIPAL AND Surety 1 

’ . 

MISTRIAL. See PRAcTICE IN DISTRICT COURT, 8. 


MORTGAGES. See CHATTEL MorTGAGE. RECEIVER, 3. TRUSTs, 1. 

1. Where a note, secured by a mortgage, becoming barred, is renewed 
it operates as a renewal of the mortgage only as between the original parties 
thereto; but such renewal does not affect the rights of third parties to the 
property, accruing after the execution of the mortgage, but prior to the re. 
newal, and while the original debt was barred by the statute of limitations, 
Hodges v. Taylor, 57 Tex., 196; Riggs v. Hanrick, 59 Tex., 570; Ross » 
Mitchell, 28 Tex., 154; Blackwell v. Barnett, 52 Tex., 326; Wood v, Good. 
fellow, 43 Cal., 185; Barber v. Babel, 36 Cal., 14, cited. Cason y. Chambers, 
305. 

2. Where the evidence shows that the mortgaged property had been 
abandoned as a homestead by the mortgagor, and that he had established 
his home elsewhere, the homestead right is gone. Carter v. Hawkins, 393, 

8. If A mortgages to Ba lot of land, describing it thus: ‘The east half 
of lot 20, in Greenville, it being the west half of said lot 20,” it would leaye 
a doubt as to which half he intended to convey, and a subsequent purchaser 
could not, under such a state of facts, claim as a bona fide purchaser of the 
east half, and say that by such a description the vendor intended to conyey 
the west half. Jd. 

4, The general rule is, that where the discrepancy as to the property in- 
tended to be mortgaged, and that actually described in the recorded instru. 4 
ment, is of a substantial nature, the record will not operate as notice to 
subsequent purchasers; but where the description is ambiguous, or incon- 
sistent one part with another, the first declaring that the land mortgaged 
is that which the purchaser proposes to buy, and then giving such partic 9 
lars as to boundaries as would place it upon a different tract, in such case 
the inconsistency in the description would affect with notice one desiring 
to purchase. Id, : 

5. If a purchaser have any knowledge of an error in the descriptionof 9 
the property mortgaged, or from his knowledge of the property is able to 
interpret the record, giving it the meaning intended to be conveyed, it would 
be sufficient to charge him with notice. Citing Wade on Notice, $185; 7 
Erickson v. Rafferty, 79 Ill., 209. Jd. i 

MORTGAGE CREDITORS. See RECEIVER, 3. 


MUNICIPAL CORPORATIONS. See AvsTIN. . Corpvs CHRISTI. SCHOOL 
Taxes, 1. Waco. . y 
. 1. The city of Galveston, a municipal corporation created by act of the | 
legislature, was by charter invested with exclusive control over its streets 
and alleys, public grounds and highways in the city, and with power 
widen, regulate, clean or improve the same, to put drains and sewers therein, 
and to prevent the incumbering thereof; to establish, erect, construct, reg- 
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MUNICIPAL CORPORATIONS — continued. 

ulate and keep in repair sidewalks, culverts and sewers; to compel persons 
to keep filth, rubbish, etc., from the sidewalks and streets and gutters, in 
front of premises occupied by them, and also other powers set forth in the 
opinion. A permanent physical injury resulted to a child, nine years old, 
who fell into an uncovered ditch in the city, from two to three feet deep, 
which for a long time had been left open by the city, along a defective side- 
walk and without barrier or protection. In the ditch rubbish and piles of 
glass had been suffered to accumulate. Ina suit for damages brought for 
the child, held: ; 

(1) The liability of the city could not result from any express statute. 

(2) No recovery could be had on such a cause of action had it been brought 
for injury resulting from neglect of the public officers of a subdivision of 
the state, even if given a quasi corporate existence, if created solely for a 
public purpose by a general law, applicable to all such subdivisions. 

(3) This rule grows out of the principle that a state cannot be made liable 
to an action for neglect or misfeasance of its officers, through which a person 
is injured, unless some statute creates the liability. Citing Bigelow v. In- 
habitants of Randolph, 14 Gray, 548; Eastman v. Meredith, 86 N. H., 295, 
and other cases. 

(4) The tendency of decisions is, however, to change the rule to a limited 
degree, so as to make even quasi corporations liable. 

(5) The rule exempting quasi corporations from liability on such a cause 
of action has no application to towns and cities incorporated under special 
laws. 

(6) The reason for the distinction is, that quasi corporations are but agen- 
cies of the state for the general convenience and benefit of all, while mu- 
nicipal corporations created by special charter are supposed to be created 
chiefly for the benefit of the inhabitants of the city. 

(7) The essential difference between municipal involuntary corporations, 
such as counties, created by general law,'and incorporated cities, considered. 

(8) Whenever any municipal corporation is created, and is restricted to 


, the exercise of powers pertaining to the administration of general laws and 

4 the policy of a state, they are agencies of the state, and not liable to be sued 
for the exercise of such powers, when the right to sue is not given by 

} statute. 

; (9) Persons or corporations voluntarily assuming to perform a work, even 


though it be quasi public in its character, must be held responsible for due 
care in its performance. When a city accepts a charter conferring defined 
powers, the resulting duty is imposed thereby to faithfully exercise them, 
: and, failing in this, it is responsible to one injured thereby. 

(10) City of Chicago v. Robbins, 2 Black, 418; Mayor v. Sheffield, 4 Wall., 
189; Evanston v. Gunn, 99 U. S., 660; Barnes v. District of Columbia, 91 
U. S., 551, cited. 

(11) A city existing under a special charter from the legislature is respon- 
sible in damages for the wrongful and negligent performance of acts done 
¢ under its charter powers in the management of property or rights volunta- 
rily held for its own immediate profit or advantage as a corporation, although 
inuring incidentally to the benefit of the public at large. 

(12) Duke v. Mayor of Rome, 20 Ga., 635; Brinkmeyer v. City of Evans- 
4 ville, 29 Ind., 187; City of Richmond v. Long, 17 Gratt., 375; Prather v. City 
of Lexington, 13 B. Mon., 559; Western College v. City of Cleveland, 12 
Ohio St., 875; Detroit v. Blackeby, 21 Mich., 84, and City of Navasota v. 
Pearce, 46 Tex., 527, noticed and reviewed. Peck v. City of Austin, 22 Tex., 
265, and Keller v. Corpus Christi, 50 Tex., 628, cited and approved. 
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MUNICIPAL CORPORATIONS — continued. 


(13) At common law a city covporation created by special charter is liable 
for an injury resulting from a neglect to keep its streets in repair, and it is 
not necessary that the right to sue therefor should be given by statute, City 
of Galveston v. Posnainsky, 118. 

2. In this case, as above stated, if there were pieces of glass or other 
sharp and dangerous substances in the ditch, without which the inju 
notwithstanding the fall of the child, would not have occurred, even then, 
though such substances would not have injured without the fall, yet 
if the fall was caused by the defective condition of the sidewalk, then it 
must be deemed the proximate cause of the injury. Jd. 

8. If the injury resulted from one of the causes, or from the two com. 
bined, if such cause would not have existed but for the neglect of the cit 
it would be liable if there was no failure on the part of the plaintiff to exer. 
cise due care. Jd, 

4, A verdict was rendered against a city for $10,000 damages, caused 
by its negligence in failing to keep its streets in repair, whereby the leg 
of a child nine years old was injured and the child rendered lame for 
life. Held, that though the verdict was for a large amount, the judgment 
would be permitted to stand, the supreme court expressing an unwilling. 
ness to substitute their judgment for that of the jury in the absence of facts 
showing undue influence. Jd. 

5. In the absence of a statute declaring the liability of a municipal cor 
poration for injuries caused by defective sidewalks, such liability exists, 
City of Galveston v. Barbour, 172. 

6. In a suit brought by parents against a municipal corporation for dam- 
ages caused by defective sidewalks in the city, whereby the son of plaintiffs 
sustained injuries from which he died, the mental suffering of the parents 
does not form an element in estimating damages. Jd. 

7. In such a case the true measure of damages would be a sum equal to 
the pecuniary benefit which might reasonably have been expected to result 
to the parents from the services of the child, had he not been injured, tak- 
ing into consideration the fact that he was a minor, if there was no basis 
for exemplary damages. In addition thereto the parents may recover the 
costs of medical and other like expenses necessarily incurred. Id. 

8. The day after an injury was sustained by a minor in his foot, from 
which he died, the father (who sued a municipal corporation for damages) 
examined a projecting bolt in the curbing of a sidewalk, in consequence of 
what his son told him as to the cause of his injury, and found drops of 
blood on it; the father stated this in evidence, and also that the boy was 
with witness when he examined the bolt, and went there to look at it in 
consequence of what had occurred between him and his son. Held, that the 
testimony was not a part of the res geste, and was inadmissible, for it was 
but an indirect way of getting before the jury the declarations of the son, 
Id, 

9. Immediately after the injury was sustained, the child, weeping from 
the pain, narrated to his mother the cause of his injury. Held, that the 
deciaration of the child, made under such circumstances, was part of the 
res geste and admissible. Id. 

10. To render a municipal corporation liable in damages for injuries 
caused by defective physical structures under the contro! of the corporation, 
it must be shown that the corporation had motice of the defect. Id, 

11. Under the constitution the legislature has the power to authorize a 
municipal corporation to levy a poll tax. Perry v. City of Rockdale, 451, 
12, There is no constitutional direction as to the manner in which munic- 
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MUNICIPAL CORPORATIONS — continued. 
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ipal corporations shall enact ordinances, and it is competent for the leg- 
islature to validate by statute the ordinance of a municipal government 
passed to revive a repealed ordinance for the benefit of a contractor, Citing 
People v. Supervisors, 20 Mich., 95, and People v. Mitchell, 85 N. Y., 551. 
Morris & Cummings v. State ex rel. Gussett, 728, 

13. The power of the legislature to repeal an act creating a municipal 
corporation always exists; but it cannot be exercised to the injury of cred- 
itors of the corporation, or of those who hold contracts with it, and espe- 
cially those who have complied with their contracts, and have not received 
their compensation from the municipal government, Citing Mount Pleas- 
ant v. Beckwith, 100 U. S., 514. Id. 

14. The obligation to perform its contracts rests upon a corporation as 
upon a natural person, and a legislative act which deprives a corporation 
of its charter cannot be construed as relieving it from L.abilities to creditors 
already incurred. Id. 

15. All agencies whereby the agent agrees with his employer to perform 
certain services for the latter, and to receive in return certain compensa- 
tion, are contracts; and none the less so because the services are performed 
by one party in the name of the other, as agent. Id, 

16. The agreement that contractors and agents of the city of Corpus Christi 
should collect tolls was not to be affected byan act of the legislatare re- 
pealing the charter of the city; a different construction would violate both 
the constitution of the United States and of Texas. Jd. 


NATURAL OBJECTS. See Bounpartiss, 4. 


NEGLIGENCE. See CARRIER, 3-5. EVIDENCE, 18,19. MunictpaL CoRPORA- 


tions, 1-10. Tort, 1. 

1. No action lies against a railway company for injuries inflicted by the 
negligence of those operating the road, if at the time of the injury it is con- 
trolled and operated exclusively bya receiver appointed by a court of com- 
petent jurisdiction, with directions to manage and control it as a common 
carrier. The doctrine announced in I. & G, N: R’y Co. v. Ryan, that 
the mere fact that, at the time the injury was inflicted, the railway 
belonged to the company, was not sufficient of itself to render the com-~ 
pany liable for a tort inflicted by the servants of one who controlled it as a 
receiver, re-affirmed. Hicks v. I. &G. AN Ry Co., 38. 

2. The liability for damages inflicted by the negligence of the servants of 
one appointed by a competent tribunal as a receiver of a railway company 
is, when such receiver is invested with control to the exclusion of the com- 
pany, the liability of the receivership, and may be enforced against any fund 
in his hands resulting from the trust subject to its payment, or against the 
property of the company while controlled by him. A subsequent purchase 
of the road by the company from one who bought it at a sale made by 
the receiver under a proper order of court (there being no collusion in the 
sales) would not render the company liable in damages for torts inflicted by 
the receiver while operating the road. Ia such case the property passes to 
the purchaser, freed from the claims against the receiver. This case dis- 
tinguished from Ohio & Mississippi R’y Co. v. Nickeless, 73 Ind., 383, Id. 

8. A receiver was appointed in April, 1878, by a court of competent juris-- 
diction, on the application of bond-holding creditors of a railway company, 
and was invested with exclusive authority to manage and carry on the 
business of the road, as a common carrier, subject to the supervision of 
the court, and for that purpose he was invested by its order with all the 
rights and franchises of the corporation. The property was afterwards 
VoL. LXII— 51 
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NEGLIGENCE — continued. 


ee, 


seld, October 13, 1879, and purchased by the bondholders, for whoge benefit 
the receiver had been appointed, and the sale had been ordered, The sale 
being approved by the court, a deed was executed to the purchasers, The 
purchasers thereupon conveyed the property to the original railway com- 
pany for a less sum than the amount bid by them, taking a mortgage to 
secure payment. Afterthe reconveyance to the original company, its board 
of directors passed a resolution accepting from the receiver the property 
and all money in his hands, and assuming all debts and liabilities against him 
as receiver, and providing for executing to him an indemnifying bond, The 
receiver was finally discharged from his trust in December, 1879, On the 
15th of October, 1879, suit was brought against the receiver, and against 
the railway company, to recover damages for injuries inflicted on plaintig 
through the negligence of its servants, at a time when the road was under 
the exclusive management and control of the receiver, but it was not 
claimed that he was responsible otherwise than officially, as receiver, Held: 

(1) The receiver was not liable to plaintiff after all the property, once in 
his control as receiver, had been turned over to the purchasers, and after he 
had received his discharge from the court. 

(2) With the discharge of such receiver from his trust, and the surrender 
of all property in his hands as receiver, his liability, being an official one, 
ceased, except in cases where he was personally at fault. 

(3) It is technically true that the relation of master and servant does not 
exist between a railway company and a receiver, when the company’s prop- 
erty is placed in his possession by a proper court, and he is required by its 
order to discharge with the property of the company the duty of a common 
carrier. Citing cases, for which see opinion. 

(4) While this is true, the profits or income of the property, while in the 
hands of the receiver, are responsible for the satisfaction of claims for in- 
juries resulting from the negligence of the receiver or of his employees, 

(5) The question whether, when a receiver is appointed on the application 
of mortgage creditors, they can be required to yield from the proceeds of 
the sale of the mortgaged property a sum sufficient to pay for freight lost, 
or for damages or injuries done passengers through the negligence of the 
receiver or his employees, not considered. 

(6) If the company was not responsible for damages sustained by plaintiff, 
through the negligence of the servants of the receiver, further than its cur- 
rent receipts while in his hands, it follows that the company would incur no 


obligation to pay such damages, from the mere fact that they purchased the 


property from those who bought it at the receiver's sale. 

(7) A valid claim for damages against the receiver was entitled to satisfac- 
tion out of the current receipts applied to satisfy mortgage creditors, or to 
the improvement of the railway property; and the court appointing the 
receiver would have had authority to apply such portion of the proceeds of 
the mortgage sale as would equal such applied current receipts or the value 
of such improvements, to satisfy such claim for damages. 

(8) The resolution of the directors, providing for an indemnifying bond to 
the receiver, inured to the benefit of any one contemplated by it, having a 
just debt or claim against the receiver as such, or personally. 

(9) A claim for damages caused by injuries inflicted by the servants of a 
receiver, while he is operating a railroad, is entitled to payment out of the 
current receipts of the road; and if they are invested in betterments of the 
road, then such claim is entitled to satisfaction out of proceeds of sale of 
the road to satisfy a mortgage, to the extent of the value of such betterments, 
Ryan v. Hays, 42. 
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4, A state cannot be made liable to an action for nezlect or misfeasance 
of its officers, through which a person is injured, unless some statute creates 
the liability. Citing Bigelow v. Inhabitants of Randolph, 14 Gray, 543; 
Eastman v. Meredith, 36 N. H., 295, and other cases. The tendency of de- 
cisions is, however, to change the rule to a limited degree, so as to make 
even quasi corporations liable. The rule exempting quasi corporations 
from liability on such a cause of action has no application to towns and 
cities incorporated under special laws. The reason for the distinction is, 
that quasi corporations are but agencies of the state for the general con- 
venience and benefit of all, while municipal corporations created by special 
charter are supposed to be created chiefly for the benefit of the inhabitants 
of the city. City of Galveston v. Posnainsky, 118. 

5. The essential difference between municipal involuntary corporations, 
such as counties, created by general law, and incorporated cities, considered. 
Id. 

6. Whenever any municipal corporation is created, and is restricted to 
the exercise of powers pertaining to the administration of general laws and 
the policy of a state, they are agencies of the state, and not liable to be sued 
for the exercise of such powers, when the right to sue is not given by stat- 
ute. Id. 

7. Persons or corporations voluntarily assuming to perform a work, even 
though it be quasi public in its character, must be held responsible for due 
care in its performance. When a city accepts a charter conferring defined 
powers, the resulting duty is imposed thereby to faithfully exercise them, 
and, failing in this, it is responsible to one injured thereby. City of Chicago 
v. Robbins, 2 Black, 418; Mayor v. Sheffield, 4 Wall, 189; Evanston v. Gunn, 
99 U. S., 660; Barnes v. District of Columbia, 91 U. S., 551, cited. Jd. 

8 A city existing under a special charter from the legislature is responsi- 
ble in damages for the wrongful and negligent performance of acts done 
under its charter powers in the management of property or rights voiunta- 
rily held for its own immediate profit or advantage as a corporation, al- 
though inuring incidentally to the benefit of the public at large. Duke v, 
Mayor of Rome, 20 Ga., 635; Brinkmeyer v. City of Evansville, 29 Ind., 187; 
City of Richmond v. Long, 17 Gratt., 375; Prather v. City of Lexington, 13 
B. Mon., 559; Western College v. City of Cleveland, 12 Ohio St., 375; De- 
troit v. Blackeby, 21 Mich., 84, and City of Navasota v. Pearce, 46 Tex., 527, 
noticed and reviewed. Peck v. City of Austin, 22 Tex., 255, and Keller v, 
Corpus Christi, 50 Tex., 628, cited and approved. Id, 

9. At common law a city corporation created by special charter is liable 
for an injury resulting from a neglect to keep its streets in repair, and it is 
not necessary that the right to sue therefor should be given by statute. Jd, 

10. In a suit for damages against a railway company for personal in- 
juries caused by the negligence of the company, and resulting from its car 
being thrown from the track by a rail broken several days before the injury, 
and a part of which was missing, it is not necessary that both defects should 
be proved to authorize a recovery. The substance of the issue being, Was 
the track of the appellant’s road unsound and unsafe by reason of the de- 
fective rail? it was sufficient to prove the substance of the issue. Pittsburg, 
Ft. W. & C. R’y Co. v. Ruby, 38 Ind., 305, cited and approved. Tex. & P. 
R’y Co. v. Kirk, 227. 

11. Though one be an employee within the meaning of the rule which 
ordinarily prevents a servant from claiming damages from the master for an 
injury received from the negligence of a servant in the common employ- 
ment, the duty of a railway company to have a sound track is one from 








NEGLIGENCE — continued. 


which it cannot excuse itself, and when, by reason of its failure, such an em- 
ployee is injured, the fact that some other servants of the company haq 
failed to construct or keep in repair the track cannot relieve it from liability, 
Id, 

12. Though ordinarily it is true that those operating a railway train have 
a right to assume that one on the road track, in the direction the train jg 
going, will step from the track in time to avoid injury, yet if the person on 
the track be deaf, and that fact be known to those operating the train, 
they cannot act on such assumption, but they are then required to use such 


diligence as will best protect him from injury. J. & G. N. R’y Co. v. Smith 
252. ‘ 
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13. The original negligence of one injured by a moving train does not 
excuse the company from care and watchfulness on their part, when they 
know that his dangerous position is due to an infirmity like deafness, idiocy, 
incapacity to move, or want of appreciation of the impending danger, ag in 
the case of an infant of tender vears. Id, 

14. One who receives injury in jumping from a moving railway train, and 
who jumps therefrom because ordered or directed so to do by a conductor 
who is ejecting him, cannot be charged with contributory negligence, J, & 
G. N. R’y Co. v. Hassell, 256. 

15. When several serve the same employer, work under the same control, 
derive their authority and compensation from the same common source, 
and are engaged in the same general business, they are, in contemplation of 
law, fellow-servants, though their labor may be performed in different de- 
partments of the same common service. Following Dallas v. G., Col. & 8. F, 
R’y Co., 61 Tex., 196, and cases there cited. See opinion for facts to which 
the above applies. H. & T. C. R’'y Co. v. Rider, 267. 

16. Persons who are fellow-servants of a railway company do not, in view 
of the rule which affects the liability of the company to one of them who 
may be injured by another one, cease to be such because the work on which 
they were employed at the time of the injury was being done on the 
Sabbath. The fact that the work was not of that character allowed by law 
to be done on the Sabbath does not affect the question. Jd. 

17. If a conductor of a railway train receives on his train minors, know- 
ing that they are traveling under a ‘‘ drover’s pass” as assistants to a drover, 
under a pass which contained a provision that minors should not be permit- 
ted to travel as assistants under such a pass, the minors are entitled to all 
the rights as against the company, for injuries received through the negli- 
gence of its servants, that any other passenger would have. T. & P. R’y Co, 
v. Garcia, 285. 

18. A passenger was injured in alighting from a railway car in the night, 
at the wrong place and time, believing that he had reached his destination 
and had been directed to leave the car, whereby he was injured. Held, that 
in every such case all the facts surrounding the circumstances under which 
he left the car should be looked to, and from them, in each case, the jury 
must determine, as a question of fact, whether the passenger was authorized 
to believe from the acts and words of the servants of the company that it 


was intended that he should alight from the car at the time and place he at- 
tempted to do so. Id. 
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19. See this case for facts under which a verdict and judgment for $10,000, 
for personal injuries inflicted through the alleged negligence of the com- 
pany’s agents, was not disturbed. Jd. 

20. A charge which deciares that it is the duty of those operating trains 
to inspect the same is not erroneous when the damage sustained is alleged 
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to have been caused by negligence of the carrier in failing to furnish safe cars 
for traveling purposes. T. & St, L. Ry Co, v. Suggs, 323. 

91. The fact that the car within a short distance was twice derailed showed 
prima facie negligence on the part of the carrier in permitting such car to 
be used for carrying passengers; and in case such evidence was not, in the 
opinion of the jury, rebutted, a verdict for damages in favor of a person in- 
jured thereby should stand. Following Edgerton v. N. Y. & H. R. R. Co., 39 
N. Y., 229; Shearman & Redfield on Negligence, 280. Id. 

22. If physicians disagreed as to the nature of the injuries sustained by 
plaintiff, this would not be sufficient to set aside the verdict on the ground 
that the evidence does not show that he suffered any physical injury, when 
they all agreed as to his physical suffering. Id. 

23. In the construction of a railway which crosses a public highway, it is 
not only the duty of the railway company to leave the highway in such 
condition that its usefulness will not be impaired, but when its approaches 
have been materially interfered with by the construction work, these also 
must be left in as good condition as they were before the railway was built. 
G., C. &S. F. Ry Co. v. Greenlee, 344. 

24. The omission of a railway company to place a sign at the point where 
it crosses a public road will not render the company liable for injuries in- 
flicted on one traveling the road at the crossing who knew, or might have 
known by the exercise of ordinary care, of the crossing place in time to 
have avoided injury from a passing train. Id. 

25. An appellate court can only grant relief on the ground that a verdict in 
a suit for personal injuries inflicted by the negligence of another is exces- 
sive, when the amount is so disproportionate to the injuries inflicted as to 
evidence a wrong motive on the part of the jury. Id. 

26. In a case like the present, the jury should consider from the evidence 
whether the injury is permanent or temporary, its effect upon the person, 
injured, whether it was calculated to produce death or serious apprehension 
of death, loss of time, diminished ability to earn money by some employ- 
ment familiar to the injured party, pain and suffering, including mental 
anguish, and expenses caused by the injury. Concerning all these elements 
of damage, evidence should be offered as far as practicable. Id, 

27. Ina suit for damages by husband and wife for injuries inflicted by a 
passing railway train on the latter, while she with her husband was passing 
over a railway crossing, and in a vehicle driven by the husband, held, that 
the wife would be bound by the negligence of the husband. Id. 

28. Where the court charged the jury as to whether an injury resulted 
from defective cross-ties or rails, and also explained what character of de- 
fects would impose liability on the company, an instruction to the effect 
that, if the jury should find that such defects did in fact exist, which were 
known or might have been known to the company, they should find for 
plaintiff, if his injuries resulted therefrom, was not error, and is not a 
charge upon the weight of evidence. 7. & P. R'y Co. v. Hardin, 367. 

29. If the injury complained of results from the negligence of a co-em- 
ployee, with no want of care on the part of the railway company, the per- 
son injured cannot recover damages of the rail‘vay company. H. & T. C. 
R’y Co. v. Gilmore, 391. 

80. A charge of the court as to the duty of the railway company in the 
selection and retention of its employees is, in a suit for damages caused by 
alleged negligence of the company, erroneous and prejudicial when there is 
no evidence or issue as to that subject before the court, Hutchins v. Mas- 
terson, 46 Tex., 551; Cravens v. Wilson, 48 Tex., 324, and other cases, cited 
sud approved. Id, 
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NEGLIGENCE — continued. 

31. When one of two contracting parties must suffer through the fraud 
of a third party, which was perpetrated in consequence of the negligence 
of one of the contracting parties in carrying out his agreement, the logs 
must be sustained by such negligent party. Stevens v. Gainesville Nyt 
Bank, 499. 

82. When, ina suit for damages, alleged to have been caused by the moy. 
ing train of a railway company in a city, where the failure to ring a bell or 
blow a whistle had nothing to do with causing the injury, such failure 
cannot be considered in determining the liability of the company, 7, é 
P. R’y Co. v. Wright, 515. 

33. Where the petition states that a railway company’s engine moved 
rapidly through the company’s yard, without any lookout upon it, whereby 
injury resulted to plaintiff, such an allegation does not necessarily impute 
negligence to the company. T. & P. R’y Co. v. Harrington, 597. 

34. In operating their engines upon their yards, railway companies are not 
held to the same degree of care, so far as strangers are concerned, as ig re. 
quired at public crossings. B. & O. R. R. Co, v. Depew, 12 Am. & Eng. R. R, 
Cases, 64. Id. 

35. The mere fact that one is injured by a locomotive operated by an en- 
gineer, who is shown to have been near-sighted, will not of itself establish 
negligence on the part of the company in retaining him in its employ. 
ment. Id. 

36. Where two servants are employed by the same master, labor under 
the same control, derive their authority and receive their compensation 
from a common source, and are engaged in the same business though in 
different departments of the common service, they are fellow-servants, 
Dallas v. G., C. & 8. F. R’y, 61 Tex., 196. Id. 

37. In a suit for compensation by the wife against a railroad company for 

. the loss of her husband, her statements as to her pecuniary condition are 
inadmissible, Id. 
38. Persons who engage in any employment assume the risks necessary to 
p that employment, and when aware of the dangers connected with it they 
voluntarily use implements which they know, or, by the exercise of the 
knowledge they possess, might know, are not so well adapted to their busi- 
ness as other implements, they cannot recover damages for injuries result- 
ing therefrom, which might have been avoided by the use of that ordinary 
care which it is the duty of every onetouse. H. & T. C. Ry Co. v. Conrad, 
627. 
39. Such is particularly the case when the work in which the injured 
_ party was engaged was not such as was contemplated by his employer to be 
performed in the manner done by him. Id. 





NEGOTIABLE PAPER. See Promissory Notes, 1, 2. 
1. A county warrant, though non-negotiable, is assignable. Leach v. Wil 
son Co., 331. 


NEW MATTER. See PLEADING, 1. 
NEW TRIAL. 
F 1. See facts stated in the opinion under which a new trial should have 


been awarded on account of an excessive verdict, Thomas v. Chapman, 198, 
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NOTICE. See CAVEAT Emptor. DEEDS, 2. DEposITiIons, 1. INNOCENT PUR- 
cHaseR. LAND TITLEs, 18. Lis PENDENS. MuniciPpaAL CoRPORATIONS, 10. 
SaLk, 2,3. SEPARATE PROPERTY, 2. SERVICE OF Process, 2. VENDOR 
AND VENDEE, 15. 


OBJECTIONS. See AssIGNMENT OF Errors, 1. EvipENce, 5. 

asi OBLIGATION OF CONTRACTS. See ConsTITUTIONAL Law, 14, 16, 
OFFICER. See EXECUTION, 3. MUNICIPAL CORPORATIONS, 1. 
OFFICIAL BOND. See PRINCIPAL AND SURETY, 7. 

OFFICIAL DOCUMENTS. See EvimpENce, 29. 

ONEROUS CONDITION. See Bonps, 3. 

OPEN ACCOUNT. See Liens, 3. 

OUTSTANDING TITLE. See VENDOR AND VENDEE, 8-12, 14, 15. 
PARAMOUNT TITLE. See VENDOR AND VENDEE, 8, 11, 12. 
PARENT AND CHILD. See Guarpian, 3. Liquor Law. 
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¥ PAROL CONTRACTS. See LAND CERTIFICATE, 1. RAILROADS, 5. 

)} PAROL EVIDENCE. See Evivence, 13, 32. 

ey PARTIES. See Bonps, 1. CHATTEL MORTGAGE, 4. CONTESTED ELECTION, 5. 
S| | HUsBAND AND WIFE, 1. WILLS, 5. 

4 1. The real owner of property, whether it be a chose in action or not, may 
H sue to reduce it to possession, and when a nominal party refuses the use of 
z his name as plaintiff for the benefit of the real party in interest, no technical 
# rule can prevent the real party from maintaining an action to protect that 
| interest. Morris v. Schooner Leona, 35. 

4 2. Therefore, where a franchise authorized the collection of tolls from 
H a lessee using a water channel, and for that purpose authorized suit to be 


| brought in the name of the city of Corpus Christi for the benefit of the own- 
: ers of the franchise, the refusal of the city to permit the use of its name as 
Bi) a plaintiff could not defeat the right, and the owners of the franchise can 
i maintain the action in theirown name. Id. 

| 8. The right could not be destroyed by the refusal of the city council to 

| authorize a suit in the name of the city. Id. 

| 4, By the act under which the water channel was constructed, it was 

| provided that any one holding the bonds of the city of Corpus Christi, to pay 
a which the tolls were to be applied, could enforce the payment of tolls in the 

if courts by compulsory process. Held, that the appellants as owners of those 
bonds could not be affected in their right to sue by a refusal of the city to 
permit its name to be used as plaintiff. Jd. 

5. Any interested creditor may make himself a party to proceedings insti- 
tuted by a surviving widow in the probate court to have property set aside 
to her as a homestead, and show that the property is not in fact a home- 
stead. McLane v. Paschal, 102. 

6. Neither the ancestor, who was a co-surety, nor his heir, can be bound 
by a judgment against either the principal or co-sureties in a proceeding to 
which neither the ancestor nor the heir was a party. But their liability, in 
a@ proper case, to co-sureties who had paid more than their proportional 
share of the debt would exist independent of the judgment. Glasscock v. 
Hamilton, 143. 

7. The technical rule of the common law, that, upon a contract which is 
joint and several, the plaintiff must sue all or but one, and cannot sue two 





PARTIES — continued. 
or more without suing all, has never been recognized in practice in Texas, 
Id. 

8.: One action may be brought by an assignee of a failing debtor against 
the sheriff, for wrongfully levying three writs of attachment for different 
parties claiming in distinct rights, which were levied on different portions 
of the assigned property. The right of action accruing for the three gejz. 
ures under attachment to the same person and against the same individual, 
the right may be ascertained and determined in one action. 
Chapman, 193. 

9. A sheriff levied three writs of attachment on goods for as many 
different creditors, who acted each without any concert of action or agree- 
ment with the others. Each executed to the sheriff an indemnifying bond, 
The assignee having the goods in possession when seized under the three 
writs, sued the sheriff and his sureties. The sheriff caused the creditors 
who executed the indemnifying bonds to be made parties defendant to the 
suit, and prayed a recovery over against them for any damages that might 
be recovered against him and his sureties. Held, that the sheriff had ag 
many distinct causes of action as there were indemnifying bonds, and they 
could not properly be made parties in the one action in the manner desired, 
Id. 

10. In a suit to enforce a lien on land to secure the payment of a note, 
C. was sued as principal, B. as surety, and H. as indorser. Judgment 
by default was taken against B. and H., and a decree entered, first sub 
jecting the land to its payment. C. answered, and his attorney obtained 
leave to make C.’s wife a party, and filed a separate defense for her, 
claiming that land as separate property, and that it was a homestead. Her 
answer was stricken out. Afterwards C. and wife brought suit against the 
plaintiff, who recovered judgment in the former proceeding, to enjoin and 
vacate the decree which ordered a sale of the land, not making B. and H, 
parties thereto, and obtained judgment vacating so much of the former 
judgment as ordered a sale of the land. In a proceeding by B. and H. to 
enjoin the plaintiff in the first action from enforcing execution against them 
as original surety and indorser, held: 

(1) B. and H. were not affected by the judgment in the second suit, to 
which they were not made parties. 

(2) If, in the second suit, the original plaintiff and C. and wife consented to 
the entering of a decree whereby the first judgment was vacated, so far as 
it foreclosed the lien on the land, and B. and H., not being parties, did not 
consent thereto, then they were relieved from liability under the first judg- 
ment, to the extent of the value of the land. 

(3) If, as a fact, C.’s wife was a party defendant in the first suit, she was 
concluded by the decree therein to the extent of all matters that might have 
been litigated in that suit. Henderson v. Terry, 281. 

11. Where the husband has abandoned his wife, and is a fugitive from 
justice, the wife can either institute a suit or defend one for the protection 
of herself or property without the joinderof her husband. Ryan v, Ryan, 
61 Tex., 474, cited and approved. Black v. Black, 296. 

12. A judgment foreclosing a vendor's lien, to which neither husband nor 
wife is a party, is inadmissible in a subsequent suit between the latter anda 
party claiming the property under such judgment. Id. 

13, A judgment is a bar to a subsequent action only as to those wiio were 
parties to that judgment. Id. 

14. In a suit on a vendor’s lien note by an assignee of the note, not only 4 
must the payee who has expressly transferred the lien be made a party, but 
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’ PARTIES — continued. 
the original maker is a necessary and proper party to a decree of foreclosure, 
and unless the judgment sets out a foreclosure as to him, his rights are not 
































» affected thereby. Beck v. Tarrant, 61 Tex., 404; Slaughter v. Owens, 60 Tex., 
* 4 4 671; Schmeltz v. Garey, 49 Tex., 49; Lockhart v. Ward, 45 Tex., 227, cited. 


15. In a suit brought against a railway company by a tenant for damage 
to growing crops, it is not necessary for the landlord to be joined in the suit. 
T. &P. Ry Co. .v. Bayliss, 570. 


PARTITION. 
1. Suit for the partition of land may be maintained in any county in 
which a portion of it is situate; and when the action is brought in the dis- 
| trict court for the partition of an estate, it may be maintained in any 
: county in which any of the land is located. Osborn v. Osborn, 495. 
" 2. In making partition between tenants in common, it is proper to award 
to one of them in possession, who has made improvements, the particular 
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‘ tract occupied by him, when this can be done without prejudice to other 
4 interests. Id. 

ae PARTNERSHIP. See AssIGNMENT FoR CREDITORS, 4 

2 1. Where one partner alone sells the entire stock of goods of the firm, 
Ge for the purpose of paying its indebtedness, if there is no fraud, the sale is 
' valid. Schneider v. Sansom, 201. 

ar 2. Such a sale, if the consideration be adequate, and no fraud exists, can- 
% not be attacked by creditors of the firm. Greenleve, Block & Co. v. Blum, 


59 Tex., 126, cited and approved. Id. 

3. A sale of the goods of a partnership for the purpose of paying off a 
debt, made on Sunday, is not invalid on that account. Id. 

4, Service upon one partner after dissolution of the firm, but before its 
liabilities have been liquidated, is sufficient to authorize a judgment avail- 
able against the partnership property. Alexander v. Stern, 41 Tex., 193, 
cited. Tex. & St. L. R. R. Co. v. MeCaughey, 271. 

5. One whose interest in a business is confined to profits thereof, which by 
agreement with a third party are to be received by him as compensation for 
his services rendered in the business, he having otherwise no ownership 
or interest in such profits, is not a partner. Stevens v. Gainesville Nat. 
Bank, 499. 

6. In determining the question of partnership vel non, the court will look 
to the actual relation of the parties consequent upon their engagements, and 
in favor of creditors they will ordinarily apply the doctrine that the party 
who shares in the profits must also bear his share of the liabilities. Id, 


PASSENGERS. See CARRIERS, 3-7. 


PATENT FOR LAND. See Bounparres, 6, 8, 11. ScHoon. LAnNp, 2, 3. 
1, Without deciding whether a-patent issued on a forged certificate is void, 
held, that a patent to school land, issued to one who, having obtained posses- 
sion of the application for its purchase after it had been recorded, erased 
the name of the applicant, and inserted his own, cannot be invalidated at 
the suit of a subsequent applicant for the same land. The title passed and 
could only be disturbed by the state or by some one having an antecedent or 
contemporaneous equity. Martin v. Brown, 485. = 
2. That a patent is not void because no survey of the land was made is 
well settled. Williamson v. Simpson, 16 Tex., 440; Stafford v. King, 30 Tex., 
270. And when it is not shown that no survey was ever made of patented 
land a survey will be presumed, Boon v, Hunter, 582, 
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PENAL BOND. See Liguor Law. 


PENCIL WRITING. 

1. A pencil memorandum appearing in the books of the secretary of the 
treasury of the republic of Texas in 1837 is evidence of the payment made 
on a sale of government lots, which it recites, unless it is clearly shown 
that the individual who wrote it had no authority to make the entries, Op 
this point the cases of Stone v. Sprague, 24 N. H., 309, and Kerr », Farish, 
52 Miss., 101, referred to and discussed. Franklin v. Tiernan, 92. 

2. As a general rule, loose lead pencil memoranda, made on a public rec. 
ord, will not as evidence import verity as to their contents. The detisionin 
this case admitting such evidence, and following a like decision in 56 Tex,, 
618, refers to such memoranda made in the treasury department of the re. 
public of Texas in 1837, when the republic was struggling for an existence, 
and when its records were carelessly kept. The decision made then, and 
now, admitting such evidence, will not be extended to apply to such pencil 
memoranda made in records of a later date. Id. 


PENITENTIARY. See EVIDENCE, 28. 


PENITENTIARY LEASE, 

1. See opinion for facts under which a penitentiary lease, which was to 
continue for the period of fifteen years, was made to terminate at an earlier 
period, and leaving both the state and the lessees in the same relation with 
reference to their respective rights under the contract that would have ex- 
isted had the lease terminated by lapse of time. Ward v. Hubbard, 559, 


PERSONAL PROPERTY. See LAND CERTIFICATE, 1, 2. 
PERSONS UNDER DISABILITY. See Caveat Emptor, 1. Liirations, 12, 
PETERS’ COLONY. See LAND CERTIFICATE, 4. 


PLEADING. See AMENDMENT, 2, 3. ATTACHMENT, 2, 3. EMINENT DOMAIN, 5, 
EVIDENCE, 18. HUSBAND AND WIFE, 8. INJUNCTION, 2. LiIMITaTions, 3, 
PRACTICE IN DisTRicT CouRT, 3, 4. QUO WaARRANTO, 1. VENDOR AND 
VENDEE, 15. WILLS, 7. 

1. The only test as to the propriety of an amendment made in the district 
court, in a proceeding begun in an inferior court, is, would the amendment 
be admitted if the cause had originated in the district court? Any new 
matter may be pleaded which would defeat the plaintiff's action. MeLane 
v. Paschal, 102. 

2. A release from plaintiff's demand, set up in the answer as a legal re- 
sult from facts not disclosed therein, is bad on demurrer. Glasscock vy, 
Hamilton, 143. 

3. In a suit brought by one who sought a recovery of the value of his 
goods, alleged to have been seized and wrongfully converted under color of 
legal process, to satisfy a judgment held by defendants against one D. F. 
Fore, the defendants propounded to pldintiff the following direct interrog- 
atories, his refusal to answer which was properly certified to, viz.: “Int. 8. 
Is it not a fact that D. F. Fore furnished you money, either directly or in- 
directly, by himself or through some other person, to buy said goods?” 
“Int. 4. Is it not a fact that you agreed with D. F. Fore to carry on his busi- 
ness in your name?” The pleadings of defendants set up in substance 

- that Fore had entered into a conspiracy with plaintiff to hinder and delay 
defendants in the collection of their debt against Fore, by carrying on in 
plaintiff's name a mercantile business on money furnished by Fore, while 
Fore was the real owner of the goods. Held, that the matter involved in 

the interrogatories must be taken as confessed under the statute (R. S., 2248), 
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PLEADING — continued. 


and the failure to answer was equivalent to full proof that Fore furnished 
the money to buy the goods, and that they really belonged to Fore. Friend 
y. Miller, 177. 

4. In such a suit the petition alleged that one of the defendants, pre- 
tending to act as sheriff, by virtue of an execution which he pretended to 
hold, seized the goods. The defendants, after their general denial, set up a 
judgment, but failed to set out fully the execution and levy under it, 
though, without objection on the trial, they were permitted to show a valid 
judgment, execution, levy and sale. Held, that the pleadings, taken to- 
gether, authorized the admission of evidence that the goods were seized 
under a valid execution and their sale to satisfy it. Jd. 

5. To maintain an action on an instrument payable when the amount 
shall be realized from the sale of a patent right, the instrument must be set 
forth with as much certainty as in case of other written contracts. Martin 
vy. Shumatte, 188. 

6. The evidence of a right claimed is never required to be set forth 
in pleading. Hence, one claiming property as an assignee may aver his 
ownership of the property, and need not set forth the manner of its acquisi- 
tion, in order to admit evidence of the assignment. Thomas v. Chapman, 
193. 

7. In a suit by an assignee of a failing debtor against a sheriff and 
his sureties, a demurrer was properly sustained to an averment in the an- 
swer that a part of the proceeds of the sale of goods charged to have been 
illegally seized and sold under attachment was deposited with the clerk of 
the court subject to plaintiff's order. Thomas v. Chapman, 193. 

8, It is no ground for the reversal of the judgment that the petition of 
the plaintiff who recovered the judgment contained conclusions of the 
pleader regarding facts pleaded therein, if the facts from which the conclu- 
sions were drawn are fully stated, and justify the conclusions if true. Tex, 
& P. R’'y Co. v. Kirk, 227. 

9. When damages are claimed for wrongfully suing out a writ of attach- 
ment and for using the writ maliciously, the two elements of damage 
should be separately pleaded, and the jury should be required, under appro- 
priate instructions, to discriminate by their verdict between the actual and 
exemplary damages found, if any. The pleader who neglects thus to plead 
should not be permitted to obtain benefit from a general verdict which fails 
to discriminate between the two elements of damage. Kaufman v. Wicks, 
234. 
10. Though judgment may have been rendered in a proceeding wherein 
the writ, or service of process on the party, may have been illegal, equity 
will not interfere to set the judgment aside, unless it is made to appear that 
the result would be different on another trial from that already reached by 
the judgment. Citing Schieicher v. Markward, 61 Tex., 103. To make this 
appear, when the remedy is sought by injunction, the petition should state 
facts which would constitute a good defense to the original action. The 
facts must be stated, and not the conclusions of the pleader, and when 
conclusions alone are given, though sworn to in the application for injunc- 
tion, the writ should not issue. Sharp v. Schmidt, 263. 

11, The sureties on an injunction bond are bound to take notice of an 
original answer, made in reply and in reconvention to a pleading filed by 
their principal in instituting the suit, and they are charged “with knowl- 
edge of all future legitimate amendments to such answer, properly filed in 
court. Id, 

12. The fact that the amended answer may have prayed for service on 
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PLEADING — continued. 
the surety, which was not made, does not affect the rule as above stated, 
Id. 

13. See statement of the case for allegations in a petition held sufficient to 
recover upon an allowed claim evidenved by warrant drawn in favor of 
certain parties upon the county treasurer, and by them assigned to plaintiff, 
Leach v. Wilson Co., 331. 

14. In cases where specific performance of a contract to convey land ig 
asked, whether the contract be written or not, the terms of the agreement 
must be clearly stated in the pleadings, so that the intention of the contract- 
ing parties may be evidenced with reasonable certainty as to what was to be 
done by each in consummation of the agreement. Ward v. Stuart, 333, 

15. To enforce a specific performance of a contract to convey land, for 
which a party has agreed to pay in money, labor or in some other manner, the 
petitioner must inform the court, by proper pleadings, what money was to 
be paid, what labor performed, and the like averments; and there should be 
allegations showing a performance on his part or a good reason why it hag 
not been done, accompanied by a tender of what might still be due. Jd, 

16. In a suit for work and labor, an exception that the petition does not 
state the time and place of its performance, and the person by whose diree- 
tion it was performed, is not well taken, where a bill of particulars attached 
to the petition, and made a part thereof, supplies by its entries the defect 
(Rule 19). 7. & P. Ry Co. v. Ross & Co., 447. 

17. If the petition alleges that the work was done at the request of a de- 
fendant railway company, it is sufficient, and need not state evidence of 
the fact by averring the name of the agent or servant of the company who 
contracted for or directed the work. Id. 

18. A court, in passing upon a petition, the sufficiency of which is to be 
tested by general demurrer, must regard everything as having been properly 
alleged, which, by reasonable construction, is embraced within the allega- 
tions of the petition. Martin v. Brown, 467. 

19. See statement of this case for a cause of action, in reference to which 
it was held that exceptions to the petition on the ground that the land in 
suit, upon which a foreclosure of a lien was sought, was not definitely de- 
scribed, were properly overruled. Alford v. Wilson, 484. 

20. There is nothing in the objection that the name of the plaintiff nowhere 
appears in the petition, when the caption states the same. Clark v. Haney, 
511. 

21. Where the petition alleges that the crop was in fine condition during 
certain mouths; that during that period it was destroyed through the neg- 
ligence of defendant; that it would have made a specified amount per acre, 
and was worth a specified sum per acre, it was held that these allegations 
as to damage, according to their usual significance, showed what the erop 
would produce at maturity, and not what the immatured crop was worth 
at the time it was destroyed, and a demurrer thereto was properly sustained, 
T. & P. Ry Co. v. Bayliss, 570. 

22. No fact should be alleged which need not be proved. Id. 

23. When the question is one of boundary, in an action of trespass to try 
title, and the locality of the survey under which.the defendant claims is 
not. questioned, or his right thereto denied, provided it be not in conflict 
with the land claimed by plaintiff, an averment that no actual survey of 
the land on which the patent under which defendant claims issued is not 
subject to demurrer. It is but the averment of a fact proper to be proved in 
determining the actual locality of the land located and patented, by refer- 
ence to its calls, and the value of such calls would be largely influenced by 
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PLEADING — continued. 
ascertaining whether a survey had really been made on the ground. Boon 
y, Hunter, 582. 

24, Where the petition states that a railway company’s engine moved 
rapidly through the company’s yard, without any lookout upon it, whereby 
injury resulted to plaintiff, such an allegation does not necessarily impute 
negligence to the company. T. & P. R’y Co. v. Harrington, 597. , 

25. Every issuable fact must be alleged in pleading in order to admit nec- 
essary evidence in support of it. Pacific Express Co. v. Darnell Bros., 639, 

26. Where the petition does not allege that the carrier knew of the neces- 
sity of the performance of his contract at once, and that any failure or 
delay on its part to perform the contract promptly would cause a suspension 
in business on the part of the consignor, evidence as to these facts is inad- 

‘missible. Jd. 


PLEADING AND EVIDENCE. See BounpDartigs, 15, EvipENcE, 18, PLEAD- 


ING, 22, 25, 26. 
POLITICAL POWERS. See ConTESTED ELECTION, 4. 
POLL TAX. 


i, Under the constitution the legislature has the power to authorize a 
municipal corporation to levy a poll tax. Blessing v. Galvesten, 42 Tex., 
659; Marshall v. Snediker, 25 Tex., 460; Burgess v. Pue, 2 Gill, 19; Smith v. 
Corp. of Aberdeen, 25 Miss., 461; Dillon on Mun, Corp.. vol. 2, sec. 739, 
cited. Perry v. City of Rockdale, 451. 

POSSESSION. See BounpaRigEs, 18. LimiTations, 8. 
POSSESSOR IN GOOD FAITH. See INNocENT PURCHASER, 4. 


POWER OF ATTORNEY. 

1. A power of attorney which conferred on the attorney the right to take 
possession of land to which the principal was entitled by virtue of a conces- 
sion issued under the colonization laws of 1831, and to hold and alienate the 
same as his own property, the principal undertaking to abide by and ratify 
the acts of his agent, done under the authority thus conferred, though in 
form a power of attorney, was in legal effect a sale of the concession, and of 
the right to the land that might be acquired under it. Manchaca v. Field, 
135. 

2. Such an instrument, executed during the life of the wife of the princi- 
pal to whom the concession issued, conveyed the superior title to the attor- 
ney and his vendees to the land afterwards granted in the name of the 
maker of the instrument, and no interest descended to the heirs of the wife, 
who died before the final title was extended. Id. 

3. In most of the states a married woman cannot, in the absence of statu- 
tory authority, execute, either alone or joined by her husband, a valid power 
of attorney to convey her interest in real property. Clark v. Mumford, 
531. 

POWERS. See WILLs, 4, 5. 

1. When a particular estate is expressly created, with a general power of 
disposition to the person to whom such estate is given, then the power will 
not enlarge the estate given. Weir v. Smith, 1. 

PRACTICE IN DISTRICT COURT. See Action, 5, 6. ARGUMENT oF CoUN- 
SEL. CONTINUANCE. 
1, When a cause is reversed and remanded, the district judge should, 
to ascertain what issues are involved in the new trial, look to the opinion 
which accompanies the mandate, as well as to the mandate. When, there- 
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PRACTICE IN DISTRICT COURT —continued. 
fore, the opinion directs the district judge to render judgment against a party 
to a cause which the supreme court has considered on appeal, no new trial 
can be had on issues already made, on any facts existing before the date of 
the former trial. Wells v. Littlefield, 28. 
2. When a district judge fails to obey the mandate of the supreme court 
in entering judgment in a cause which has been remanded, the remedy 
of the injured party is by mandamus and not appeal. Jd. 

3. Under art. 4385, R. S., the appearance of the defendant entered on the 
minutes of the court, in an action for the trial of the right of property, 
whether such appearance be made in person or by attorney, has all the effect 
of an answer in preventing a judgment by default, until he refuses to join 
issue under the directions of the court. Field & Co. v. Fowler, 65. 

4. The effect of such an entry of appearance continues, after the attorney 
withdraws from the case, so long as no order is entered setting the appear. 
ance aside, until the defendant refuses to join issue in the time prescribed 
by the court. Jd. 

5. A party to an action for the trial of the right of property, whose attor. 
ney after entering an appearance had abandoned the case before pleading, 
received from the attorney of the opposing party the promise that, under 
the circqumstances, he would take no action in the case without notifying 
him. He was notified, but the notice was so short that he could not reach 
the court-house in time to prevent a judgment against him. Held, that the 
judgment by default should have been set aside, and this, though it was 
taken on the application of the partner of the attorney who had promised to 
give notice. Id. 

6. After the adjournment of a term of the district court, the district 
judge has no power to reopen his court and allow a motion, for leave to pre- 
pare a statement of facts within ten days after the adjournment of court, to 
be filed, and grant an order in accordance with the motion. J. & GN. Ry 
Co. v. Smith, 185. 

7. When the statute allows a term of the district court to remain open 
until the business of the term has been disposed of, it is for the district 
judge to determine when the term shall be closed; but having determined 
and adjourned for the term, he cannot by order made in vacation reopen 
the court. Id. 

8. When there is a mistrial of a cause and the jury is discharged, the 
cause may be again tried at the same term, and no objection on account of 
such second trial can be considered on appeal, unless a motion was made in 
the court below to continue for the term or postpone to a later day in the 
term. 7. &P. Ry Co. v. Garcia, 285, 

9. A motion to exclude evidence to sustain a claim for exemplary dam- 
ages, after the party offering it has closed his case, on the ground that the 
evidence is not sufficient to sustain the plea, is in the nature of a demurrer 
to evidence, but is an irregular proceeding, and it is not error to overrule 
such a motion. Jacobs, Bernheim & Co. v. Crum, 401. 

10. When the supreme court has decided the legal effect of paper evidences 
of title to be that the title was thereby vested either in plaintiff or defend- 

ant, it is not error for the district court, on another trial of the same cause 
upon the same evidence, to direct the jury to return a verdict for the par- 
ticular party in whom the title vested. Frankland v. Cassaday, 418. 
PRACTICE IN SUPREME COURT. See AssiGNMENT OF ERRORS. BILL OF 
EXCEPTIONS. MUNICIPAL CORPORATIONS, 4. 

1, The writ of mandamus can be issued by the supreme court only for 

the purpose of enforcing its appellate jurisdiction. Wells v. Littlefield, 2%. 
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PRACTICE IN SUPREME COURT — continued. 
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2. When the appellate jurisdiction of the supreme court attaches, either 
by appeal or writ of error, it continues until the case as made on appeal or 
error is fully determined, and until the judgment of the supreme court is 
completely executed by the court below; and until then it may enforce 
that judgment by mandamus. Id. 

8. Article 1048 of the Revised Statutes construed, and the conclusion an- 
nounced that the supreme court may so reverse and remand a cause as to 
restrict the power of the district court to a new trial on such specified issues 
in the case as are not determined by the opinion. Citing Chambers v. 
Hodges, 3 Tex., 517, and other cases. Id, 

4, Improper and uncalled for reflections on a party to a suit by counsel, 
during a trial, when not warranted by the evidence, may furnish ground 
for the reversal of a judgment. Franklin v. Tiernan, 92. 

5. The right to amend pleadings after exceptions are sustained extends 
only to curing, by amendment, the pleadings held to be defective, though 
the court may, in its discretion, extend the privilege to amend other 
pleadings. Such discretion will not be revised on appeal unless it clearly 
appears that injury has resulted therefrom. Glasscock v. Hamilton, 143. 

6. When parties have agreed to refer a case to the commission of appeals, 
and to abide by its award, the judgment of that court is binding and conclu- 
sive upon this court as to all questions so settled in that case, Stelle v. Skan- 
non, 198. 

7. Parties cannot be heard to complain for the first time in this court, that 
arecovery against an estate must be made through administration, particu- 
larly when four years have elapsed from the death of the original defendant 
to the time when judgment was rendered in the lower court, and no ad- 
ministration existed. Id. 

8. It is no ground for the reversal of the judgment that the petition of the 
plaintiff who recovered the judgment contained conclusions of the pleader 
regarding facts pleaded therein, if the facts from which the conclusions 
were drawn are fully stated, and justify the conclusions if true. Tex. & P. 
Ry Co. v. Kirk, 227. E 

9. This court will not disturb a verdict on the sole ground that in its opin- 
ion the proof was not sufficient tou support it, when it appears that there 
was lawful evidence on which to base such verdict. Int. & G. N. R. R. v. 
Dawson, 260, 

10, The supreme court will not reverse a judgment rendered in a cause 
tried without the intervention of a jury on account of illegal evidence, 
when there was other and competent evidence to the same fact. Sharp v. 
Schmidt, 263. 

11. When there is a mistrial of a cause and the jury is discharged, the 
cause may be again tried at the same term, and no objection on account of 
such second trial can be considered on appeal, unless a motion was made in 
the court below to continue for the term or postpone to a later day in the 
term. 7. & P. Ry Co. v. Garcia, 285. 

12. It is not error to permit counsel, in the closing argument, to reply to 
an argument made by the adversary on a question of law applicable to the 
case, and to comment upon authorities applicable to the question. Id, 

13. The time and method of argument of counsel is largely subject to 
the discretion of the trial court, and the supreme court will not reverse a 
judgment for the sole reason that it might believe that too much latitude in 
discussion had been permitted, when it is not made to appear that the appel- 
lant was prejudiced thereby. Id. 

14, The practice of using language in an argument referable to facts not 
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PRACTICE IN SUPREME COURT — continued. 
in evidence, and calculated to rouse the prejudices of the jury against a 
party to the cause, should not be permitted. But when such language ig 
used in response to similar language used by the adverse counsel, and equally 
unauthorized, the party provoking such a course of argument will not be 
heard to complain on appeal. Jd. 

15. Every ruling of the lower court, made a ground of error, should plainly 
appear in the transcript, and nothing be left toinference. All rulings, gaye 
those particularly excepted by rules 53 and 54 of the district court, upon 
incidental motions, as a refusal by the trial judge to give his conclusions of 
law and fact, must be made the subject of a bill of exceptions, or they wil] 
he considered as waived. Supreme Commandery Knights of Golden Rule y,- 
Rose, 321. 

16. A demurrer will be considered as having been waived when the record 
does not show that it has been acted upon. Following Floyd », Rice, 28 
Tex., 341; Rowlett v. Fulton, 5 Tex., 458; Chambers v. Miller, 9 Tex,, 236. 
Id. 

17. Will reverse on account of excessive damages, when. G., OC. &S. F 
Ry Co. v. Greenlee, 344. 

18. When, on the second trial of a cause which has once been deter- 
mined on appeal by a court of last resort, the facts as presented do not ma- 
terially affect the application of the law as announced, the law as then 
announced must govern the case, and through all subsequent stages of its 
progress, and will seldom be reconsidered or revised. Only in exceptional 
cases will the court deviate from the application of the law as first an- 
nounced. Frankland v. Cassaday, 418. 

19. When the judgment of the court below attains the justice of the case, 
the court will not reverse for abstract error, Stevens v. Gainesville Nat, 
Bank, 499. 

20. When the evidence is ample to authorize a verdict for either party 
the supreme court will not disturb the judgment. Reeves v. Roberts, 550, 

21. When a judgment disposes of the entire case as to all defendants, 
but affords specific. relief to some of them, in response to.their prayers, 
which was not afforded to others who did not ask it, it presents no cause for 
reversal. Id. 

PRE-EMPTION. 

1. Sec. 2 of art. 14 of the state constitution, prohibiting locations on lands 
** titled or equitably held,” has no application to land claimed to be covered 
by a forged grant, and does not prevent a pre-emptor from establishing his 
pre-emption on the same. Hunrick v. Dodd, 75. 

PRESCRIPTION. See DEDICATION, 2. 
PRESUMPTION OF DEED. See VENDOR AND VENDE®, 1. 


PRESUMPTIONS. See ALTERATION OF INSTRUMENTS, 1. SEPARATE PROP- 
ERTY, 3. STATEMENT OF Facts, 5, 6. 

PRINCIPAL AND AGENT. See POWER OF ATTORNEY. 

PRINCIPAL AND SURETY. 

1. The common law rule is, that, when the surety on a joint obligation 
dies, there is no remedy at law on the obligation against his estate, and in 
the absence of fraud or mistake, equity will not charge his estate, The 
rule is different as to obligations that are joint and several. The common 
law rule above announced, which relieves the estate of a surety on a joint 
obligation after his death, had no application in Texas from 1840 up to the 
adoption of the Revised Statutes. Glasscock v. Hamilton, 143. 
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PRINCIPAL AND SURETY — continued. 
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2, When the obligation of the sureties is joint and several, the discharge 
of one of them does not ordinarily release the others from payment of their 
proper proportion of the claim. Id. 

8. The right of the surety to enforce contribution from his co-surety con- 
sists in the fact that he has paid a debt for which he and his co-surety were 


“bound, that was just and could have been enforced at law against them both ; 


and it is immaterial, if the debt was just, whether suit was pending to en- 
force it or not. But if the principal be solvent, no contribution can be en- 
forced in favor of a co-surety who voluntarily discharges a judgment that 
could have been collected from the principal. Jd. 

4. Though ordinarily there is no liability for contribution to a co-surety 
who voluntarily pays the debt after it is barred by limitation, yet if he pays 
it after judgment ona suit begun before limitation has run, such payment, 
after a period when the bar of the statute would have been complete if the 
suit had not been brought, will render his co-surety liable for contribution. 
Id. 

5. See the opinion for a plea of the statute of limitations interposed to a 
claim by a surety against his co-surety, held bad on demurrer. Id. 

6. A collateral security taken by a surety from the principal debtor 
to indemnify such surety against loss inures equally to the protection of his 
co-sureties. Id. 

7. A surety on an official bond who secures, in advance, from the princi- 
pal indemnity, and the means of discharging the obligation, holds it for 
the joint benefit of his co-sureties; but the fact that such indemnity and 
means of payment were secured constitutes no defense to a co-surety against 
paying the debt to the creditor; and if he be compelled to pay the debt, it 
constitutes no defense to his demand for contribution against the non-pay- 
ing co-sureties. Id. 

8. Neither the ancestor, who was a co-surety, nor his heir, can be bound. 
by a judgment against either the principal or co-sureties in a proceed- 
ing to which neither the ancestor nor the heir was a party. But their- 
liability, in a proper case, to co-sureties who had paid more than their pro- 
portional share of the debt would exist independent of the judgment. Id, 

9. A compromise judgment was rendered in a United States court ina 
suit on an official bond, by which it was stipulated that some of the sure- 
ties should be discharged from liability on a judgment against their prin- 
cipal on payment by them of $10,000, the judgment against the principal 
being for over $34,000. It was also stipulated in the judgment that the 
principal and a co-surety, who was not a party to the proceeding, should 
be excluded from the benefits of the compromise. The compromise sum of 
$10,000 was paid by those of the co-sureties embraced in the compromise. 
In a suit brought by them against the co-surety for contribution, who was 
not a party, and who, by the terms of the judgment, was excluded from its 
benefits, held, that such co-surety was not liable, either in law or equity. 
Id. 

10. In a suit between co-sureties for contribution, unless the plaintiff 
can show that he has paid a greater portion of the debt than the defendant 
is liable to pay, he cannot recover. Id. 


PRIVILEGED COMMUNICATIONS, See ATTORNEYS, 2. 
PRIVITY. See Evipence, 4. 

PROBABLE CAUSE. See MaLicious ATTACHMENT, 7, 12, 13. 
PROBATE COURTS. -See BILL or REVIEW, 1, 2. 
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PROBATE SALE. See ESTATES OF DECEDENTS, 15-18, 
PROCESS. See Divorce, 3-5. SERVICE OF PROCESS. 
PRO CONFESSO. See EVIDENCE, 10. 


PROMISSORY NOTES. 

1. An instrument in writing, in form as follows, is not a negotiable prom- 
issory note: 

** $2100. PALESTINE, TEXas, 

“Two years from date, we promise to pay to Josiah Martin two thousand 
one hundred dollars, part and last payment for a patent right, No. 181,089. 
Said note to be collectible when said amount shall have been realized from 
sales of said right; otherwise to be nulland void. This 31st of May, 1877,” 
Martin v. Shumatte, 188, 

2. Where an instrument on its face possesses the features, and uses some 
of the conventional terms, of an ordinary promissory note, yet if, by a 
clause in the body of the instrument, the negotiable elements are qualified, 
its character as such note is destroyed. Id. 

8. To maintain an action on such instrument, it must be set forth with as 
much certainty as in case of other written contracts. Salinas v, Wright, 11 
Tex., 572; Hutchins v. Wade, 20 Tex., 7; Goldman v. Blum, 58 Tex,, 630, 
cited. Id. 


PROTOCOL. See ALTERATION OF INSTRUMENTS, 2-4. 


PROVINCE OF JURY. See CHARGE, 13. EVIDENCE, 7. JuRyY,1. Munictpar 
CORPORATIONS, 4. 


PROXIMATE CAUSE. See MUNICIPAL CORPORATIONS, 2. 


PUBLIC DOCUMENTS. See ALTERATION OF INSTRUMENTS, 1, 2. JURY, 1, 

1. A pencil memorandum appearing in the books of the secretary of the 
treasury of the republic in Texas in 1837 is evidence of the payment made 
on a sale of government lots, which it recites, unless it is clearly shown that 
the individual who wrote it had no authority to make the entries. On this 
point the cases of Stone v. Sprague, 24 N. H., 309, and Kerr v. Parish, 52 
Miss., 101, referred to and discussed. Franklin v. Tiernun, 92. 

2. As a general rule, loose lead pencil memoranda, made on a public 
record, will not as evidence import verity as to their contents. The decision 
in this case admitting such evidence, and following a like decision in 56 
Tex., 618, refers to such memoranda made in the treasury department of 
the republic of Texas in 1837, when the republic was struggling for an exist- 
ence, and when its records were carelessly kept. The decision made then, 
and now, admitting such evidence, will not be extended to apply to such 
pencil memoranda made in records of a later date. Id. 


QUESTIONS FOR THE JURY. See MaLicious ATTACHMENT, 10. 


QUESTIONS OF LAW AND FACT. See Bovunparigs, 10, Maticious At 
TACHMENT, 4, 


QUIETING TITLE. See Trespass To Try TITLE, 7. 


QUITCLAIM DEED. See Lanp TITLEs, 16. 


QUO WARRANTO. . 

1. An information in the nature of a quo warranfo sought to oust the de- 
fendants of a franchise alleged to have been usurped by them. No specific 
value of the franchise was alleged, but it was stated in the information that 
$80,000 in tolls had been collected by defendants under the franchise within 
less than seven years before the institution of the suit, and that tolls were 














— 
Ee quo WARRANTO — continued. 
: still being unlawfully collected. Held, that in view of the character of the 
i proceeding, the petition contained sufficient allegations of the value of the 
3 amount in controversy to sustain the jurisdiction of the district court. Mor- 
ris & Cummings v. State ex rel. Gussett, 728. 

2. A proceeding by quv warranto may be maintained against the enjoy- 

ment of a franchise claimed, whether under state legislation or municipal 
ia act, when there was absence of power to grant it. Jd. 
8. A county attorney may institute proceedings by quo warranto in the 
name of the state to oust one from the exercise and enjoyment of a fran- 
chise not authorized by law. This case distinguished from State v. Paris 
7 R’y Co., 55 Tex., 76. Id. 









































RAILROADS. See Carrier, 6,7. DamaGes, 19-23. Eminent DomMArN. LIENS, 
1-8. NEGLIGENCE. TRESPASS TO TRY TITLE, 2-6. 

1. Case followed as to domicile of railway company. Tex. & P. R’y Co. . 
v. Kirk, 227. 

2. A passenger who takes passage on a through train with notice that 
under the regulations of the company the train will not stop at a desig- 
nated intermediate point, cannot require the train to stop at such point 
to enable him to get off there. If, in ignorance of such regulation, he 
takes passage on a through train, with a ticket to a station at which the 
train will not stop, the company has a right to correct his mistake at any reg- 
ular stopping station for that train, before reaching the station desired ; and 
if, being informed of his mistake, after being afforded an opportunity to 
quit the train at a regular stopping station and wait for the proper train, he 
refuses to do so, the conductor of the train may put him off in a proper 
manner. J. & G. N. R’y Co. v. Hassell, 256. 

8. Evidence of general notoriety at a designated place, of the custom 
of a railway company in running its trains, is not admissible against 
one who does not live at that place, and is not shown to have had the means 
of acquiring such general knowledge as may be possessed by residents of 
the place. Jd. 

4, The present weight of authority is to the effect that a railway corpora- 
tion can bind itself to maintain perpetually a permanent depot at a particular 
place. T. & St. L. R. Co. v. Robards, 60 Tex., 545; Morawetz on Private 
Corporations, sec. 209; Green's Brice’s Ultra Vires, secs. 103 and 108, cited. 
Int. & G. N. R. R. v. Dawson, 260. 

5. An action can be maintained for the value of certain land conveyed to 
a railway company, the consideration being a parol agreement between the 
grantor and the company that the latter’s depot should be permanently 
located in the southern part of a certain city, the railroad having after- 
wards removed its depot from that location. Id. 

6. In the censtruction of a railway which crosses a public highway it is 
not only the duty of the railway company to leave the highway in such con- 
dition that its usefulness will not be impaired, but when its approaches have 
been materially interfered with by the construction work, these also must 
be left in as good condition as they were before the railway was built. G., 
C.&8S. F. Ry Co. v. Greenlee, 344. 

7. The omission of a railway company to place a sign at the point where 
it crosses a public road will not render the company liable for injuries in- 
flicted on one traveling the road at the crossing who knew, or might have 
known by the exercise of ordinary care, of the crossing place in time to 
have avoided injury from a passing train, Id, 
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RECEIVER. 

1. No action lies against a railway company for injuries inflicted by the 
negligence of those operating the road, if at the time of the injury itis con- 
trolled and operated exclusively by a receiver appointed by a court of com- 
petent jurisdiction, with directions to manage and control it asa common 
carrier. The doctrine announced in I. & G. N. R’y Co. v. Ryan, that the 
mere fact that, at the time the injury was inflicted, the railway belonged to 
the company, was not sufficient of itself to render the company liable for 9 
tort inflicted by the servants of one who controlled it as a receiver, re. 
affirmed. Hicks v. I. & G. N. R’y Co., 38. 

2. The liability for damages inflicted by the negligence of the servants of 
one appointed by a competent tribunal as a receiver of a railway company 
is, when such receiver is invested with control to the exclusion of the com. 
pany, the liability of the receivership, and may be enforced against any 
fund in his hands resulting from the trust subject to its payment, or against 

° the property of the company while controlled by him. A subsequent pur- 
chase of the road by the company from one who bought it at a sale made by 
the receiver under a proper order of court (there being no collusion in the 
sales), would not render the company liable in damages for torts inflicted 
by the receiver while operating the road. In such case the property passes 
to the purchaser, freed from the claims against the receiver. This case dig- 
tinguished from Ohio & Mississippi R’y Co. v. Nickeless, 73 Ind., 383. Id, 

3. A receiver was appointed in April, 1878, by a court of competent juris- 
diction, on the application of bond-bolding creditors of a railway company, 
and was invested with exclusive authority to manage and carry on the busi- 
ness of the road, as a common carrier, subject to the supervision of the 
court, and for that purpose he was invested by its order with all the rights 
and franchises of the corporation. The property was afterwards sold, Oc- 
tober 13, 1879, and purchased by the bondholders, for whose benefit the re- 
ceiver had been appointed, and the sale had been ordered. The sale being 
approved by the court, a deed was executed to the purchasers. The pur- 
chasers thereupon conveyed the property to the original railway company 
for aless sum than the amount bid by them, taking a mortgage to secure 
payment. After the reconveyance to the original company, its board of 
directors passed a resolution accepting from the receiver the property and all 
money in his hands, and assuming all debts and liabilities against him as re- 
ceiver, and providing for executing to him an indemnifying bond. The re- 
ceiver was finally discharged from his trust in December, 1879. On the 15th 
of October, 1879, suit was brought against the receiver, and against the rail- 
Way company, to recover damages for injuries inflicted on plaintiff through 
the negligence of its servants, ata time when the road was under the ex- 
clusive management and control of the receiver, but it was not claimed 
that he was responsible otherwise than officially, as receiver. Held: 

(1) The receiver was not liable to plaintiff after all the property, once in 
his control as receiver, had been turned over to the purchasers, and after he 
had received his discharge from the court. 

(2) With the discharge of such receiver from his trust, and the surrender 
of all property in his hands as receiver, his liability, being an official one, 

‘ceased, except in cases where he was personally at fault. 
(8) It is technically true that the relation of master and servant does not 
- exist between a railway company and a receiver, when the company’s prop- 
erty is placed in his possession by a proper court, and he is required by its 
order to discharge with the property of the company the duty of a common 
carrier. Citing cases, for which see opinion. 
(4) While this is true, the profits or income of the property, while in the 







































































































RECEIVER — continued. 
hands of the receiver, are responsible for the satisfaction of claims for in- 
juries resulting from the negligence of the receiver or of his employees. 

(5) The question whether, when a receiver is appointed on the application 
of mortgage creditors, they can be required to yield from the proceeds of 
the sale of the mortgaged property a sum sufficient to pay for freight lost, 
or for damages or injuries done passengers through the negligence of the 
receiver or his employees, not considered. 

(6) If the company was not responsible for damages sustained by plaintiff, 
through the negligence of the servants of the receiver, further than its cur- 
rent receipts while in his hands, it follows that the company would incur no 
obligation to pay such damages, from the mere fact that they purchased the 
property from those who bought it at the receiver's sale, 

(7) A valid claim for damages against the receiver was entitled to satisfac- 

: tion out of the current receipts applied to satisfy mortgage creditors, or to 

the improvement of the railway property; and the court appointing the 

receiver would have had authority to apply such portion of the proceeds of 
the mortgage sale as would equal such applied current receipts or the value 
of such improvements, to satisfy such claim for damages. 

(8) The resolution of the directors, providing for an indemnifying bond to 
the receiver, inured to the benefit of any one contemplated by it, having a 
just debt or claim against the receiver as such, or personally. 

(9) A claim for damages caused by injuries inflicted by the servants of a 
receiver, while he is operating a railroad, is entitled to payment out of the 
current receipts of the road; and if they are invested in betterments of the 
road, then such claim is entitled to satisfaction out of proceeds of sale of 
ks the road to satisfy a mortgage, to the extent of the value of such betterments. 
. Ryan v. Hays, 42. 

4. As to the validity of a judgment against a railway company in the 
hands of a receiver. Int. & G. N. R’y Co. v. Ormond, 274. 


REGISTRATION. See Mecuanics’ Liens, 1. 

REGULATION OF COMMERCE. See ConsTITUTIONAL Law, 6, 7. 
RELEASE. See PLEADING, 2. 

REMEDIES. See AcTION, 8. CONTRACTS, 2. JURISDICTION, 5. 


REMOVAL TO FEDERAL COURT. 
1. Case cited and followed. Tex. & P. R’y Co. v. Kirk, 227. 


RENTS. See TENANTS IN CoMMON, 3. 


REPLEVIN BOND. 
1. On the trial of a suit by sequestration, the replevin bond is not prop- 
erly evidence before a jury. When, in such a suit, the defendant recovers, 
} and the plaintiff has replevied, the bond is looked to by the presiding judge 
. to ascertain whether the statutory judgment shall be rendered against the 
sureties on it. Wells v. Littlefield, 28, 


RES ADJUDICATA. See STARE DEcISIS. 

1. When purties have agreed to refer a case to the commission of appeals, 
and to abide by its award, the judgment of that court is binding and con- 
clusive upon this court as to all questions so settled in that case. Stelle v. 
Shannon, 198. 

2. Review of decisions of other states on the doctrine of res adjudicata. 
Frankland v. Cassaday, 418. 


RES GESTS. See EVIDENCE, 8; 9. 
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RETROSPECTIVE LAWS. See ConsTITUTIONAL Law, 9, 
REVIEW. See Bit or REVIEW. 


RIGHT OF WAY. See EMINENT DoMAIN. TRESPASS TO Try TITLE, 2-6, 


ROADS. See RAILROADS, 6. 

1, As a general rule, he who purchases land fronting on the road ag a 
boundary acquires title to the center of the road; but this rule does not 
apply when the title to the land covered by the road was not vested in those 
from whom the adjoinjng proprietors derived title. In such case the in. 
terest of the adjoining proprietor consists of his right to use it by reason of 
its being dedicated to public use. Day v. Chambers, 190. 

2. The provisions contained in arts. 4372, 4373, Revised Statutes, are to 
be considered as limitations on the right of a commissioners’ court to opena 
public road through inclosed land, rather than a rule fixing the measure of 
the owner’s remedy for injury. A disregard of the conditions imposed on 
a commissioners’ court in opening a road cannot affect the right of the land- 
owner to maintain a suit for damages. This case distinguished from Keller 
v. Corpus Christi, 50 Tex., 614. Hamilton Co. v. Garrett, 602. 

3. The right of the citizen to compensation under the seventeenth section 
of the bill of rights exists, not only when his land is taken, but when it is in 
any way injuriously invaded, though not taken. Citing authorities. Jd, 

4. The right of a citizen through whose uninclosed land, which he in- 
tended to fence for a pasture, a public road is established by the county com- 


priated. The establishment of the road must be regarded as a permanent 
appropriation of the property, and his right to compensation is measured by 
the permanent injury inflicted. Id. 

5. The defective condition of the statutes relating to the establishment 
of roads across uninclosed land commented on. Id. 

6. An order of the commissioners’ court, establishing a first-class road, on 
the petition of freeholders asking for the establishment of a second-class 
road, is not void. Their jurisdiction having attached by reason of the ap- 
plication made, the commissioners’ court could classify it in its discretion, 
Id. 

7%. Where the use of land for a highway is supposed to conform to the 
highway as laid out, but in fact varies from it, the public do not acquire a 
right to the strip actually used, in virtue of an adverse possession, because 
the possession does not correspond with the claim of right; nor in virtue of 
dedication, because there was never an intent by the owner of the land to 
dedicate the strip used. Jd. 


SALE. See Sunpay, 1. 
1, It would seem that when goods are sold at a fixed price, to be paid on 
a certain day, and delivery is made upon an agreement, express or im- 
plied, that, until the price is paid, the title is to remain in the vendor, 
payment becomes a condition precedent, and until payment the title to the 
property is not vested in the purchaser. Sinker, Davis & Co. v. Comparet, 
70. 
2. In such case, the vendor who has been guilty of no laches may, in the 
absence of statutory enactment, reclaim the goods when the price has not 
¥ been paid, even from one who has purchased them, or secured thereon 
mortgage lien from the vendee in good faith and without notice. Id. 
8. But under our statute of frauds, when possession passes with the con- 
ditional purchase, a reservation in the vendor of the ultimate ownership 
in default of payment will be unavailing, when the instrument evidencing 
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SALE — continued. 
the conditional sale is not recorded, as against subsequent creditors of the 
vendee without notice. As to creditors, the contract of sale is within art. 
2468, R. S., and deemed fraudulent. Jd. 


SALE OF LIQUOR TO MINORS. See Liquor Law, 
SALOONS. See Liquor Law. 


SCHOOL LAND. See PATENT FOR Lanp, 1, 

1, A fictitious application to purchase school land secures no such pref- 
erence in purchase as will prevent another from securing the land by a 
proper application, followed by a compliance with the Jaw. Martin v. 
Brown, 467. 

2. Though the preliminary steps taken to secure a patent to school land, 
prior to the payment of the money therefor, may be irregular, the patent 
issued will not be therefore void. Nor will the fact that the patentee had 
practiced a deception on the surveyor and the public, by securing the land 
from sale by a fictitious application, vitiate a bona fide application after- 
wards made in his own name, or invalidate a patent tohim. Id, 

8. One attacking a patent for fraud in its issuance must not only estab- 
lish that his vendors or himself had an equity in the land at the time of the 
issuance of the patent, but also that such equity is superior to that which 
eventuated in the patent. Id. 


SCHOOL TAXES. 

1, The power of a municipal corporation to collect a tax for school pur- 
poses, after having assumed control of the schools, has been fully con- 
sidered in the cases of City of Ft. Worth v. Davis, 57 Tex., 225; Dwyer v. 
Hackworth, id., 245. Perry v. City of Rockdale, 451. 

2. The question submitted to a vote was: ‘Shall a tax of one-half of one 
per cent. be levied and collected to support the public free schools?” Held, 
that this question submitted the proposition correctly and in accordance 
with the statute. Vide General Laws 1881, p. 64. Id. 


SEPARATE PROPERTY. See BounpDaARIEs, 1. DEEDs, 1-4. ESTOPPEL, 8 

1, The doctrine again announced, that, when the separate property of the 
wife has undergone changes by reinvestments, it must be clearly and indis- 
putably traced and identified in its various mutations to maintain its sepa- 
rate character. Glasscock v. Hamilton, 143. 

2. Where the evidence shows that property was paid for out of the wife’s 
separate funds, the deed made to her and so recorded, a sale of the property 
under an execution against her husband conveys no title as to the purchaser 
who bought with notice of the facts. Parker v. Coop, 60 Tex., 114; Mc- 
Kamey v. Thorp, 61 Tex., 649, cited. Stoker v. Bailey, 299. 

3. One who asserts separate property rights in himself to property acquired 
during the life of his wife, or after her death with means in his hands at 
the time of her death, must prove it. The presumption is that it is com- 
munity property. Osborn v. Osborn, 495. 

4. It would seem that a married woman cannot, even with the consent of 
her husband, invest her separate funds in a mercantile business and thereby 
become entitled to the profits arising therefrom as part of her separate 
estate. Wallace v. Finberg, 46 Tex., 44; Cox v. Miller, 54 Tex., 25, cited and 
commented on. Green v. Ferguson, 525. 

5. The husband and wife cannot dissolve the quasi partnership which the 
law creates for them in reference to property, pending the marital relation. 


Id. 





: 
{ 
’ 
’ 
' 
i 
; 
; 






82+ INDeEx. 





SEPARATE PROPERTY — continued. 

6.. While the husband may convey property to his wife to reimburse her 
for appropriating her separate estate either to himself or for community 
purposes, or may make to her a gift of his interest in the community prop. 
erty, yet he cannot make a conveyance to his wife of his community inter. 
est, which is subject to the payment of community debts, so as to withdraw 
it from the reach of creditors. The gift passes to her his community in- 
terest, but he cannot so contract that the future gains and profits thereof 
shall be exempt from the payment of community debts existing or which 
may be afterwards contracted. Id. 

7. The wife cannot make an assignment which will convey the commu- 
nity property of herself and husband. R. S., 2582. Jd. 

8. Even if a married woman could, under the statute, make a valid as- 
signment of her separate property, yet if, in attempting to do this, she 
should fail to convey all the property in which she had an interest which 
was subject to the payment of community debts, it would be void ag to 
community creditors. Id. 

9. The question as to whether a married woman can, under the act of 
March 24, 1879, make a valid assignment of her separate property, not de- 
cided; but held that where an assignee of the wife claimed, as against an 
attaching creditor of the husband, a stock of goods, by virtue of an assign- 
ment thereof by the wife, the petition slfould aver that none of the goods 
were purchased from profits made in the business after the debt of the 
attaching creditor accrued. Id. 

10. A plea, by way of estoppel, that the feme covert received the pur- 
chase money, used it in improving her separate property, and had aequi- 
esced in the sale by permitting her vendees to improve the land, does not 
present such facts as would preclude her heirs from asserting title to the 
land. Johnson v. Bryan, 623. 


SEQUESTRATION. See EvipENce, 1. IMPROVEMENTS, 3. 
SERVICE BY PUBLICATION, See SERvicE or PROCESS, 6. 
SERVICE OF PROCESS. See Divorce, 3-5. 

1. Though judgment may have been rendered in a proceeding wherein 
the writ, or service of process on the party, may have been illegal, equity 
will not interfere to set the judgment aside, unless it is made to appear that 
the result would be different on another trial from that already reached by 
the judgment. Citing Schleicher v. Markward, 61 Tex., 103. To make this 
appear, when the remedy is sought by injunction, the petition should state 
facts which would constitute a good defense to the original action, The 
facts must be stated, and not the conclusions of the pleader, and when 
conclusions alone are given, though sworn to in the application for injune- 
tion, the writ should not issue. Sharp v. Schmidt, 263. 

2. The sureties on an injunction bond are bound to take notice of an orig- 
inal answer, made in reply and in reconvention to a pleading filed by their 
principal in instituting the suit, and they are charged with knowlede of all 
future legitimate amendments to such answer, properly filed in court. Id, 

3. The fact that the amended answer may have prayed for service on the 
surety, which was not made, does not affect the rule as above stated. Id, 

4, Service upon one partner after dissolution of the firm, but before its 
liabilities have been liquidated, is sufficient to authorize a judgment avail- 
able against the partnership property. Alexander v. Stern, 41 Tex., 198, 
cited. Tex. & St. L. R. R. Co. v. McCaughey, 271. 

5. As to defendants living in the county of the venue of a cause, a-cita- 
tion which would be valid if served with an accompanying copy of petition, 
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SERVICE OF PROCESS — continued. 
is equally valid if properly served, though no copy of the petition accom- 
panies it. Pipkin v. Kaufman, 545. 

6. See opinion for a construction of art. 1215, R. S., which requires a “‘ brief 
statement of the cause of action” to be made, when service is had by 
publication; and also for a discrepancy between the petition and the pub- 
lication as to dates, held not to constitute a fatal variance. Id. 

7. The failure of a judgment by default to recite that a defendant was 
served with process, and failed to appear and answer, will not affeet its 
validity when the record discloses the service. Id. 

8. Due diligence must be used to procure the correction of a judgment 
entered by mistake. It should be called to the attention of the court within 
the time prescribed by law, and when the mistake has resulted in a‘ judg- 
ment against the party complaining, the motion to correct should be accom- 
panied by an affidavit as to merits. Id. 


SERVITUDE. See EASEMENT. 

SHERIFF. See Action, 5, 6. CHATTEL MortTGAGE, 3, 4, PLEADING, 7. 
SIDEWALKS. See MuNIcIPAL CORPORATIONS, 1-6, 10. 

SPECIAL TRIBUNAL. See ConTEsTED ELECTION, 6. 


SPECIFIC PERFORMANCE. See VENDOR AND VENDEER, 14, 

1, An action, brought by a party against another for specific perform- 
ance of an unwritten agreement to convey land, in consideration of labor 
and improvements made on the land, cannot be maintained, even though 
the land has been thus paid for in full, unaccompanied by other facts, such 
as exclusive possession and the like. Vide Jones v. Carver, 59 Tex., 293; 
Murphy v. Stell, 48 Tex., 128; Ann Berta Lodge v. Leverton, 42 Tex., 24. 
Ward v. Stuart, 333. 

2. In cases where specific performance of a contract to convey land is 
asked, whether the contract be written or not, the terms of the agreement 
must be clearly stated in the pleadings, so that the intention of the contract- 
ing parties may be evidenced with reasonable certainty as to what was to 
be done by each in consummation of the agreement. Id. 

3. To enforce a specific performance of a contract to convey land, for 
which a party has agreed to pay in money, labor or in some other manner, 
the petitioner must inform the court, by proper pleadings, what money was 
to be paid, what labor performed, and the like averments; and there should 
be allegations showing a performance on his part or a good reason why it 
has not been done, accompanied by a tender of what might still bedue,. Id. 

STARE DECISIS. 

1. When, on the second trial of a cause which has once been determined 
on appeal by a court of last resort, the facts as presented do not materially 
affect the application of the law as announced, the law as then announced 
must govern the case, and through all subsequent stages of its progress, and 
will seldom be reconsidered or revised. Only in exceptional cases will the 
court deviate from the application of the law as first announced. Frank- 
land v. Cassaday, 418. 


STATE. See MunIcIPAL CORPORATIONS, 1, 
- 


STATEMENT OF FACTS. 
1. When there is nothing in the transcript showing that a statement of 
facts, filed after the adjournment of the court for the term, was filed 
under an order of court entered of record during the term, no assignment 
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STATEMENT OF FACTS — continued. 
of error referring to charges of the court can be considered, unless the 
charges were so clearly against the law as to be erroneous under any state 
of facts that could be possibly shown under the pleadings in the case, Mary 
v. Caldwell, 64, 

2. After the adjournment of a term of the district court, the district judge 
has no power to reopen his court and allow a motion, for leave to prepare a 
statement of facts within ten days after the adjournment of court, to be 
filed, and grant an order in accordance with the motion. I. & G. N, Ry 
Co. v. Smith, 185. 

3. When the statute allows a term of the district court to remain open 
until the business of the term has been disposed of, it is for the district 
judge to determine when the term shall be closed; but having determined 
and adjourned for the term, he cannot by order made in vacation reopen 
the court. Id. 

4. When there is no statement of facts, the liability of the surety on the 
attachment bond as set forth in the judgment, rendered against him as such, 
is conclusive. Stelle v. Shannon, 198. 

5. In the absence of a statement of facts it will be presumed that every 
fact necessary to support the judgment, and authorized by the pleadings, 
was established. Id. 

6. The statement of facts was on motion stricken from the record. An 
exception was taken in the court below to the action of the special judge in 
overruling objections to his trying the cause; the ground of the objection 
being that he was the attorney for a claim against an insolvent assignor, and 
could not sit as judge in a cause involving the validity of the assignment, 
Held, that in the absence of any statement in the bill of exceptions show- 
ing the ground on which the objection was overruled, it will be presumed 
that it was because the alleged ground of disqualification did not exist, 
King v. Pfeiffer, 307. 

7. In the absence of a statement of facts the court will not reverse on an 
exception to the irregular admission of evidence, there being nothing to 
show that it worked injury or prejudice to appellant’s rights. Jd. 

8. While recitals ina judgment of conclusions of facts deduced from the 
evidence ordinarily will not supply the place of a statement of facts, yet where 
the recital is to the effect that the court found against the defendants upon 
a specific issue, wherein they claimed to be the owners of certain merchan- 
dise, such recital should be taken as concluding that issue. Wallace & Co, 
v. Bogel & Bro., 638. 

9. The doctrine declared in Cochran v. Kellum, 4 Tex., 120; Bond v. Mal- 
low, 17 Tex., 636, and other cases, that in the absence of a statement of facts 
every legal intendment is in favor of the correctness of the judgment, and 
that in such case it will be presumed that the evidence was sufficient to 
authorize the finding, reaffirmed. Id. 

10. The principle that a fact not alleged, though proved, cannot form the 
basis of a judgment, reaffirmed. Following Chrisman v. Miller, 15 Tex., 161, 
and other cases. Id, 


STATUTE OF FRAUDS. See Speciric PERFORMANCE, 1. 

1. Under our statute of frauds, when possession passes with the condi- 
tional purchase, a reservation in the vendor of the ultimate ownership in 
default of payment will be unavailing, when the instrument evidencing the 
conditional sale is not recorded, as against subsequent creditors of the vendee 
without notice. As to creditors, the contract of sale is within art. 2468, R. 
S., and deemed fraudulent. Sinker, Davis & Co. v. Comparet, 470. 
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STATUTES. See APPEAL, 1. CONSTITUTIONAL Law, 3, 4. Estates OF DECE- 
DENTS, 9, 10. GuarRprAN, 1-6. Liquor Law, 1. MercHANIcs’ LIENS, 1, 
Roaps, 2, 5. SERVICE OF PROcEsS, 6. VENUE, 38. 

1. Section 8 of the final title of the Revised Statutes requires that they 
shall be liberally construed with a view to effect their objects and to pro- 
mote justice. Held, that thus construed, under the statute which permits 
the issuance of a writ of attachment when the statutory grounds are sworn 
to by an ‘“‘ attorney,” it is competent for two attorneys to verify, each know- 
ing distinct facts which must be stated, but which are unknown to the 
other. Lewis v. Stewart, 352. 3 

2. The Revised Statutes (art. 3138, subd. 4) provide that the singular num- 
ber, when used in the language of a statute, shall include the plural, unless 
otherwise provided. Id. 

3. Section 196 of the act of May 22, 1873, entitled “‘An act to re- 
incorporate the city of Corpus Christi,” and which attempted to validate 
as binding contracts certain eity ordinances passed before that time, under 
which money had been expended by those contracting with the city, was 
not in violation of the constitution in force, as not being indicated in the 
caption of the act. The section was germane to the object of the act. The 
tendency of decisions is to construe the constitutional provision regarding 
the caption of legislative acts liberally. Morris & Cummings v. State ex rel. 
Gussett, 728. 

4. An enactment by the legislature validating a defective city ordinance, 
so as to protect one who had expended money under it, is not the exercise 
of judicial power. Id. 

5. The constitutional provision which prohibits the amendment of a legis- 

; lative act by a mere reference to the title of the law amended has no appli- 

cation to an act validating a municipal ordinance. Id, 


STATUTORY BOND. See Bonpns, 1, 2. 
STOCKHOLDERS. See WILLS, 5. 
STREETS. See MuNIcIPAL CORPORATIONS, 1-4, 
SUBCONTRACTOR. See LiEns, 2-6. 
SUBROGATION. See LIEns, 6. 


SUBSEQUENT VENDEE. See INNOCENT PURCHASER. TRESPASS TO TRY 
TITLE, 6. 
1. Statements of a person as to title being good, which are vague, and yet 
such as would put a prudent man upon inquiry, are not such as a subsequent 
vendee can plead by way of estoppel. Grinnan v. Dean, 218. 


SUIT. See CONTESTED ELECTION, 3, 5. 


SUNDAY. 

1. A sale of the goods of a partnership for the purpose of paying off a 
debt, made on Sunday, is not invalid on that account. Schneider v. Sansom, 
201. 

2. Persons who are fellow-servants of a railway company do not, in view 
of the rule which affects the liability of the company to one of them who 
may be injured by another one, cease to be such because the work on which 
they were employed at the time of the injury was being done on the Sab- 
bath. The fact that the work was not of that character allowed by law 
to be done on the Sabbath does not affect the question. H, & T. CO. Ry Co. 
v. Rider, 267. 


SUPERSEDEAS. See APPEAL Bonn, 3. 
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SURETY. See ATTACHMENT BoND, 1. JUDGMENTS, 1, PLEADING, 11, 19, 
PRINCIPAL AND SURETY. 
SURVEY. See Bounparigs. LAND CERTIFICATE, 5-7, 

1. That a petent is not void because no survey of the land was made jg 
well settled. Williamson v. Simpson, 16 Tex., 440; Stafford v. King, 30 Tex,, 
270. And when it is not shown that no survey was ever made of patented 
land a survey will be presumed. Boon v. Hunter, 582. 

2. Mistakes of surveyors as to boundaries which follow the field notes 
into the patent are not necessarily fatal to the patentee, but will be cor. 
rected according to the lines which were manifestly intended to form the 
true boundary. Jones v. Andrews, 652. 


TAXES. See Pott Tax, 1. ScHoon TaxXeEs, 

1. An assessment of taxes may be properly made on a company under the 
sworn statement of its chief manager, when so required to be made by stat- 
ute. W’. U. T. Co. v. State, 630. 

2. Where the statute required a statement to be made by the chief man- 
ager of a telegraph company of the entire number of the full-rate and half- 
rate messages of the company, and that. thus the amount of taxes due should 
be ascertained, and a tax upon certain of the messages was held uncon- 
stitutional, but the law contained no direction requiring a discrimination 
in the report between the messages that could be legally taxed and those 
that could not, the entire law was inoperative and void. Id, 
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TELEGRAPH COMPANY. See TaxeEs, 1, 2. 
TENANT. See Growine Crops, 3,4. LANDLORD AND TENANT. 


TENANTS IN COMMON, 

1. In making partition between tenants in common, it is proper to award 
to one of them in possession, who has made improvements, the particular 
tract occupied by him, when this can be done without prejudice to other 
interests. Osborn v. Osborn, 495. 

2. Though a tenant may use the common property without liability to his 
co-tenant, when the occupation is not adverse, yet if he excludes his co- 
tenant under a claim of exclusive right, the co-tenant is entitled to com- 
pensation. to the extent of the use of which he has been deprived improp- 
erly. Id. 

3. The authorities are conflicting as to whether a tenant in common who 
uses.the entire common property, though without claiming the right to 
its exclusive use, and who is not: applied to by the other owners to be admit- 
ted to its enjoyment, will be liable for the value of the use, over and above 
the proportionate interest of such tenant in common. If, however, he rents 
the common property, his co-tenants are entitled to their pro rata share 
of the rents received. Id. 

4; Under the Revised Statutes (art. 3107), the landlord's lien and the remedy 
by distress warrant prescribed by statute are inconsistent with the rela- 
tionship of tenant in common, and none of the consequences resulting from 


such relationship can be inferred in such a case. T. & P. R'y Co. v. Bayliss, 
570. . 


TESTIMONIO.. See ALTERATION OF INSTRUMENTS, 2, 3; LAND TITLEs, 6, 
TITLE BOND. See EvIpENcE, 17. 
TITLE OF ACT. See STaTurEs, 3. 





Inprx. 





7~— 


TORT. See DAMAGES. MALICIOUS ATTACHMENT. NEGLIGENCZ. 

1, If a tort is committed deliberately, recklessly or by wilful negli- 
gence, with a present consciousness of invading another’s right or of expos- 
ing him to injury, exemplary damages may be recovered, Jacobs, Bern- 
heim & Co. v. Crum, 401. 


TRESPASS. See Action, 5,6, ATTACHMENT, 13-16, ExecuTION, 3. TRESPASS 
To TRY TITLE, 2-6. VENUE, 8. 


TRESPASS TO TRY TITLE. See Bounparirs, 5. 

1, When, in trespass to try title, it is not shown that a judgment offered 
in evidence was rendered in a suit involving the title, or that the defendant 
against whom it is offered was a party.to the former suit or in privity with 
some one who was, it should be excluded. Hanrick v. Dodd, 75. 

2. The action of trespass to try title will lie against a railway company as- 
serting a right of way claim toland. Hays v. T. & P. Ry Co., 397. 

3. This action, taking the place of the common law action of eject- 
ment, may be used where the object is to recover possession of land unlaw- 
fully withheld from the owner, and to which he has the right of immediate 
possession, whether the defendant claims under title or is a mere trespasser. 
Id. 

4. In a suit between the owner of the soil and a railway company, whose 
title to an easement is without foundation, and which is a trespasser, the 
owner is entitled to dispossess the latter altogether. Id. 

5. Even where the statute provides a summary remedy by which lands can 
be condemned to the use of a railway company and damages assessed to the 
owner, such remedy does not interfere with the owner'sright to an action of 
trespass to try title, where the railway company occupies the land without 
resorting to the statutory methéd of condemning it. R. R. Co. v. Ferris, 26 
Tex., 588; R. R. Co. v. Pfeuffer, 56 Tex., 66; R. R. Co. v. Benitos, 59 Tex., 
826; Armstrong v. St. Louis, 69 Mo., 309; Graham v. R. R. Co., 27 Ind., 260; 
Strong v. Brooklyn, 68 N. Y., 1, cited. Id. 

6. That a railway company as a trespasser occupied the land long before 
plaintiff purchased will not affect his right to sue, nor will naked possession 
of the right of way over the land for ten years bar his recovery. Id. 

7. When the answer of the defendant is in the nature of a cross-bill, pray- 
ing that his title be quieted, if the decree be in his favor it may adjudge 
title in him for the amount of land described in his answer, though it be for 
a larger number of acres than that set out in plaintiff’s petition. Pearson 
v. Boyd, 541. 

8. Any suit whose object is to recover title to land, whether upon legal or 
equitable ground, is an action of trespass to try title. -Johnson v. Bryan, 
623. 

9. When in trespass to try title the boundary lines of the survey of land 
sued for are not established so as to correspond with the description of the 
land contained in the petition, the plaintiff fails in his action and the ver- 
dict should be for defendant. Jones v. Andrews, 652, 
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TRIAL BY THE COURT. See PRACTICE IN SUPREME CoURT, 10. 
TRIAL OF RIGHT OF PROPERTY. See Practice iv District Court, 3-5, 


TRUSTS. 

1. Where the mortgagee verbally agreed with the wife that, in case she 
and her husband conveyed the mortgaged premises absolutely to him, he 
would surrender his indebtedness, sell the property to pay the money due 
him, and pay over. to them the sum remaining, or reconvey that portion of 
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TRUSTS — continued. 
the land unsold to them, and he afterwards repudiated the agreement, it 
was held: 

(1) That he was a trustee for his grantors. 

(2) That if the deed had been properly executed, the promise being made 
to a married woman would in no wise change the rule. 

(3) That the absolute conveyance and parol agreement did not operate ag 
a conditional sale, there being no particular time or event on account of 
which the grantee could claim that the payment was too late for a recon. 
veyance, 

(4) That one making a deed, on the faith of a promise afterwards broken, 
may be relieved in a court of equity. 

(5) That a court of equity will compel a party to dispose of land in ac- 
cordance with his agreement made to that effect, when such promise wag 
the means for obtaining the legal title to himself and he afterwards held 
and dealt with it as hisown. Clark v. Haney, 511. 

2. Parol evidence is admissible to show that a deed absolute on its face 
was executed and delivered upon certain trusts, not reduced to writing, and 
which the grantee promised to perform. Citing Mead v. Randolph, 8 Tex., 
191; McClenny v. Floyd, 10 Tex., 159, and Gibbs v. Penny, 43 Tex., 560, 
Id. 

UNLIQUIDATED CLAIM. See ASSIGNMENT, 1. 
USAGE AND CUSTOM. 

1. Evidence of general notoriety at a designated place, of the custom of 
a railway company in running its trains, is not admissible against one who 
does not live at that place, and is not shown to have had the means of ac- 
quiring such general knowledge as may be possessed by residents of the 
place. I. & G. N. Ry Co. v. Hassell, 256. 

2. Custom or the course of dealing between parties may sometimes be 
looked to to interpret what is doubtful, but not to contradict plain and un- 
ambiguous stipulations. First Nut. Bank v. Lancashire Ins. Co., 461. 


USE AND OCCUPATION. See TENANTs in Common, 2, 3. 
VACANT LAND. See Bounparies, 7. 
VARIANCE, See EvipENceE, 26. JUDGMENT, 6. SeRVICE OF Process, 6. 


VENDOR AND VENDEE. See INNocENT PuRCHASER, 1-5. LimrraTIons, 8, 

1. See opinion for facts from which the sale of land, in the absence of di- 
rect evidence of a conveyance, was presumed. Manchaca v. Field, 135. 

2. When a promissory note is given to secure the payment of the pur- 
chase money for land under an executory contract, as between the parties 
and the assignee a lien on the land is acquired, and passes by the assign- 
ment of the note, but no further right to or interest in the land passes by 
the assignment. Russell v. Kirkbride, 455. 

8. In such a case the title passes to the vendee only on the payment of 
the purchase money, and the transfer of the purchase money notes to a 
third person does not affect hi; interest, right or title to the land. The 
assignee of the note acquires by virtue of the assignment no title or posses- 
sory right to the land for which it was given. Id. 

4, The lien, and the right to enforce it, passes in. such case by the assign- 
ment of the note to the legal holder, nor does he acquire by virtue thereof 
any other right. Id. 

5. A vendor of land under an executory contract for its sale remains 
theowner of the legal title until the purchase money is paid. Citing Baker 
vw, Compton, 52 Tex., 261, and other cases mentioned in the opinion. Jd, 
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' VENDOR AND VENDEE— continued. 

4 6. The vendor of land under an executory contract for its sale, though 
he remains the legal owner until the purchase money is paid, cannot rescind 
the contract of sale without the consent of the legal owner of purchase 
money notes, transferred by such vendor, and whose value consists in the 
lien on the land whereby their payment is secured. Jd, 

7. When a deed is made conveying land, but describing an unpaid pur- 
chase money note, and reserving a lien, the legal title passes ipso facto 
by the payment thereof. If the purchaser claims under a bond for title 
only, the vendor holds the legal title in trust for the purchaser alone; if he 
has transferred to a third party the unpaid purchase money notes, the 
vendor holds the legal title for the benefit of the owner of the notes, as 
well as for the vendee, who may pay them. Such legal title may be di- 
vested and acquired by sale under a decree foreclosing the lien, which goes 
with the notes in a proceeding to which the necessary parties are made, 
Cassaday v. Frankland, 55 Tex., 452, reviewed and explained. Jd, 

8. In a suit against a warrantor on the covenants in a deed, while the 
record of a former suit to which the warrantor was not a party is not 
admissible to establish that the recovery was under a paramount title, it is 
yet evidence of an eviction. Clark v. Mumford, 531. 

9. In such a case, to make the vendor liable on his covenant, he must be 
notified of the suit in which its sufficiency was tested in the manner pre- 
scribed by law. Id, 

10. Even where the warrantor had no legal notice of the pendency of 
the former suit, yet in a suit against him on his covenant the record thereof 
will be admissible to establish eviction and the assertion of an adverse title, 
leaving the burden of proof still on warrantee to show by evidence aliunde 
that he was evicted by one having a paramount title. Jd. 

11. Though a covenant of warranty is not broken until eviction by para- 
mount title, eviction by judgment of law is not requisite to establish the 
breach. The covenantee may yield to the paramount title and give posses- 
sion, or else buy his peace and claim for breach of covenant. Id, 

12. If he yields without suit to a paramount title, or buys it in, in a suit 
against his warrantor on covenant he assumes the burthen of showing that 
the title to which he yielded was the paramount title. Id. 

13. Attorneys’ fees and costs cannot be recovered as a part of the damage 
in a suit upon a warranty. Id. 

14. The defendant had purchased the land from A., receiving a bond for 
title with general warranty. He had given three notes for the purchase 
money, which had not been paid. B. (a second vendee of A.) brought suit 
for the land, alleging that the defendant had forfeited all right to the land 
by his failure to pay the purchase money. The latter pleaded an outstand- 
ing title to the land, as an excuse for his failure to pay. Held: 

(1) That he was not required to allege a superior outstanding title; that to 
excuse his failure to pay, it was enough that there was a real claim to the 
land asserted by third parties, 

(2) That as long as the title which he had received from his vendor was 
incumbered or doubtful, a court of equity would not decree a specific per- 
formance against him, Estell v. Cole, 695. 

15. When the defendant set up the outstanding title, he prayed that the 
holders of that title, and A., his vendor, should be made parties, and be 
required to litigate the title before he should be required to pay the purchase 
money. The holders of that title answered, and, being non-residents, sought 
to remove the cause to the federal court. <A. also answered admitting that 
the outstanding title was acloud upon the title which he had conveyed to 
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VENDOR AND VENDEE — continued. 






the defendant. But they were dismissed from the case upon motion of the 
plaintiff, and the holders of the outstanding title proceeded against the de. 
fendant in the federal court. Held: 

(1) That the pleading of the defendant was a sufficient notification to A, 
of the claim to the land and a sufficient demand upon him to defend the 
title. 

(2) That as it was the duty of A. to defend the title which he had eon- 
veyed to the defendant, the latter might, in this suit, set off against the 
purchase money notes whatever outlay he had necessarily made in extin- 
guishing the opposing title —~ not to include attorneys’ fees. 

(3) That the plaintiff, having purchased from A. with full knowledge of 
the rights of the defendant, whatever would be a good defense against A,, 
if he were plaintiff, would be good against him. 

(4) In this case A., having indulged the non-payment of the purchase 
money for more than a year after the maturity of the last note, was not en- 
titled to treat the contract as forfeited, without notice to the defendant, and 
resell to the plaintiff. Jd. 

16. As it appeared that the purchase money notes had been deposited in 
court, it is held that, upon payment of the purchase money,--less some 
credits to which the record shows him to be entitled, including rents for 
the land,—a decree should be made vesting in defendant the title to the 
land ; and that the plaintiff was not entitled to pay for improvements placed 
on the land by him while in possession. Id, 


VENDOR’S LIEN. See Estates OF DECEDENTS, 21, JUDGMENT, 1. PARTIES, 


12, 14. VENDOR AND VENDEE, 2-4, 7. 

1. Where a deed conveying land by its terms reserves a lien upon the 
property to secure the payment of a specific sum of money, no homestead 
right in the property can be acquired by the purchaser as against the lien, 
though the sum named constitute no part of the purchase money proper. 
The title only vests subject to the lien. Berry v. Boggess, 239. 

2. A judgment decreeing the sale of land, upon which a lien is fore- 
closed, and, in case the proceeds arising from such sale are insufficient to 
discharge the judgment, that execution issue for the balance, is correct. 
Alford v. Wilson, 484. 

8. Under a decree of the probate court, ordering the sale of land of an 
estate to be made on acredit of twelve months wiih approved security, 
and retaining a lien on the land to secure the payment of the purchase 
money, the deed reciting the sale by virtue of the order of the court of the 
tract of land in controversy and of another for a certain gross sum, without 
distinguishing the amount bid for the two tracts respectively, and the fur- 
ther fact that the purchaser had executed his note for the ‘‘ above-named 
sum,” payable in twelve months, as the cousideration of the sale, and in no 
wise reserving the vendor’s lien in such deed, conveys title to the purchaser, 
and the note being barred, the vendor’s lien cannot be enforced. Hale v, 
Baker, 60 Tex., 217. Rindge v. Oliphint, 682. 


VENUE. See JurispictTion, 4, 5. 





1. A suit for damages for wrongful attachment may be maintained on the 
attachment bond in the county whence the writ issued, Calin Bros. v, Bon- 
nett, 674. 

2. The statutes (R. S., art. 1198) provide that when the foundation of the 
suit is some crime, offense or trespass, a civil suit for damages, if such ac- 
tion will lie, may be brought in the county where such crime, offense or 
trespass was committed. Where a seizure of property has been made by 


































VENUE — continued. 
virtue of a writ of attachment wrongfully issued, an action for damages 
will lie in the county where such wrongful seizure was made, Id. 

8. The word trespass in Revised Statutes, art. 1198, means any intentional 
wrong or injury done directly or indirectly to the person or property of 
another. Hubbard v. Lord, 59 Tex., 384, Jd. 

VERDICT. See DirEcTING A VERDICT. MALIcIoUs ATTACHMENT, 1. 

1, See opinion for a verdict held to be neither a general nor a special ver- 

dict, and not sufficient to authorize a judgment. Ryan v. Hays, 42. 


VOLUNTARY BOND. See Bonps, 1-3. 


WAco. 

1. The city council of Waco adopted an ordinance directing the mar- 
shal to remove all obstructions from certain highways in the city, which 
prevented free access to certain fords on theriver. Held, the c \uncil had the 
power to adopt the ordinance. Compton v. Waco Bridge Co., 715, 

2. The city council granted the right to the bridge company, for the term 
of twenty-five years, to the use of so much of the *‘ reserve” or ‘‘ common” 
as was necessary for anchorage of the bridge, keeper’s house and stock 
pens. Held, that this did not authorize the bridge confpany to use the 
“reserve” or *‘common,” so as to close the highways leading across the 
same to the fords, and that it did not authorize such use of the ‘ reserve” 
by the company as to practically exclude the public therefrom. Jd. 

3. By act of the legislature amending the charter of the city of Waco, 
the chartered rights of the Waco Bridge Company were preserved intact. 
Held, that the act did not confer any additional power upon the company, 
but that its effect was to protect its chartered rights then existing. Id. 

4. By the same act, complete power was conferred upon the city coun- 
cil over the commons and other property belonging to the city, and to alien- 
ate, sell and transfer the same, subject only to the conditions, if any, on 
which the property was held. The claim that this authorized the city coun- 
cil to dispose of the ‘‘ reserve” is held not to be well founded, as by the deed 
conveying the ‘:reserve” to the city it was expressly declared that it was 
for the sole use and benefit of the city. Id. 

5. See opinion for facts held sufficient to show a right to a ford, and way 
leading to and from it, by dedication and prescription. Id. 

6. The city council would havé power to open and extend strects to the 
river, so as to accommodate the inhabitants of the city and general public. 
Id, 

7. The bridge company’s charter conferred exclusive bridge privileges for a 
distance of five miles up and down the river. Held, not to authorize the 
company to close up the existing public fords within that distance. Jd, 








WAIVER. See Carrier, 1. GUARDIAN, 2. INNOCENT PURCHASER, 4. Prac- 
TICE IN SUPREME CouRT, 15. 


WARRANTY. See VENDOR AND VENDEE, 8-13. 
WIDOW. See HomESTEAD, 1, 3. 


WILLS. 
1, The husband’s will bequeathed to the wife all his estate: 1st. “To 

be kept together during her natural life,” to support the children and 
herself and to educate them, and to be divided, such of it as was ‘‘on 
hand,” among the children on their majority or marriage as the wife might 
think proper. . . . 4th. It provided that the property should be man- 
aged as theretofore, and if the wife thought proper to ‘sell, alien or convey 
Vou, LXII — 53 
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WILLS — continued. 
any portion of the same,” then the wife and her co-executor named in the J 











will, might do so at such times as she might think proper and advisable, 
5th. That the wife at her death might make such final disposition of, the 
property and its increase as she might think proper, and should she fail to 
make such disposition, then it was to be equally divided among the children, 
Held: 

(1) That the wife took under the will but a life estate in the property ;. cit. 
ing Philleo v. Holliday, 24 Tex., 41; Orr v. O’Brien, 55 Tex., 154, and other 
authorities referred to in the opinion. 

(2) When a particular estate is expressly created, with a general power of - 
disposition to the person to whom such estate is given, then the power wil] 
not enlarge the estate given. 

(3) Any property bought by the executors of the will, or by either of 
them, with funds belonging to the estate at the time of the testator’s death, 
or with the increase or profits of such estate, became part of the estate, in 
which the wife had no greater interest or estate than she had existing at the 
time of her husband's death. 

(4) Under the second clause of the will the wife had power to convey to 
any one of th children, on their majority or marriage, such part of the 
estate as she might think proper, so as not to defeat other provisions of the 
will. 

(5) Under the fifth clause the wife could dispose, at her death, in her dis- 
cretion, of such of the estate as was undisposed of; but this power could 
only be exercised by her in her will. If she failed to make such disposition 
by will, then the wish of the testator must be carried out, and what re- 
mained be equally divided among the children, even if inequitable appar- 
ently in view of unequal advancements which may have been made by the 
wife to some of the children. Weir v. Smith, 1 

2. Under such a will, land purchased with the funds of the estate, by the 
one named as co-executor with the wife, who took the deed in his own 
name, and afterwards conveyed to children of the deceased, became part of 
the estate, and the title thereto could not be divested out of the estate and 
vested in particular heirs by such deed of the co-executor, the wife not 
joining therein. Jd. 

3. Title to land thus purchased with such estate funds, no matter to whom 
the deed was made, would pass by a deed from the wife to either of the 
heirs on their arriving at their majority or marrying. Jd. 

4. The wife at her death left a will in which she made no reference to the 
power to her, contained in her husband's will, but devised thereby a part 
of the property which she had controlled and administered during her life, 
under her husband’s will, as a part of his estate. By her will she sought 
to vest absolute title to a portion of the property in some heirs and a life 
estate to one, remainder over to her grand-children. Held: 

(1) That her will was a valid execution of the power conferred on her by 
the will of her deceased husband. 

(2) All the property of the deceased husband existing at the time of his 
death and undisposed of by the wife during her life, or by her will, re- 
mained for equal distribution among the heirs of the deceased husband, 
Id, : 

5. A will executed in 1866 appointed two ‘‘ joint executors” of the same, 
and guardians of the property and person of the legatee; it contained the 
expression of a desire that the county court should exercise no other con- 
trol of the estate than the registration of the will, and that the executors 
should exercise ‘‘ the fullest.and most absolute control” of the estate and of 
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the person and property of the legatee, who was a minor, “that is accorded 
or permitted by law.” One of the parties named as executor died during 
the life of the testatrix. Held; 

, (1) The provisions of the act of 21 Henry VIIL., ch. 4, which authorized a 
qualified and acting executor to execute a will when other executors named 
therein refused to act, were practically adopted by arts. 1268 and 1335; 
hence, the general rule which required joint trustees to act together in the 
execution of a power, has no application to executors appointed by will. 
Citing Johnson v. Bowden, 43 Tex., 670, and Blanton v. Mayes, 58 Tex., 422. 

(2) The doctrine above announced has its application also to executors who 
are charged with the execution of the will independent of the control of 
the probate court. 

(8) The application of the rule is not affected by the fact that the testator 
designated the executors named as “ joint executors,” or that one of the 
executors died before the testatrix; one being dead, the survivor could exe- 
cute the trust alone. 

(4) The power to sell real estate, when necessary to pay debts or execute 
executory contracts of the testatrix, could be exercised in this case by the 
executor under the general powers conferred by the willi Beyond this no 
power to convey real estate existed. 

(5) The power to sell under such a will would not authorize an executor 
to convey the land of the estate to a joint stock company and receive shares 
of stock issued to himself in consideration for his deed to the land. 

(6) When such a deed was executed the instrument creating the joint 
stock company vested the title acquired under the deed in trustees, and it 
was not necessary, in a suit by the legatee against the executor and the 
trustees to recover the land, to make the stockholders of the company par- 
ties. Anderson v. Stockdale, 54. 

6. Article 1948 of the Revised Statutes was manifestly intended to enable 
the executor acting under a will, which might withdraw the estate from the 
jurisdiction of the county court, to have the county court determine who 
were entitled to the entire estate, where the will failed to do so, or in what 
proportions beneficiaries were entitled to take under it, in order that the estate 
might be turned over to them after the executor had discharged his trust. 
When such a will doé¢s provide for the distribution of the entire estate, and 
also a means for its partition, the county court has no jurisdiction to pass 
upon the propriety of its administration by the executor, to allow him extra 
compensation for his services, or to discharge him from further liability. 
Lumpkin v. Smith, 249. 

7. A will, executed in 1875, bequeathed to executors named therein, all 
the personal estate, in trust for the payment of the debts of the testator, and 
provided that no bond should be required of them. It gave to named 
legatees all the residue of the estate, real, personal and mixed; required the 
filing of an inventory of the estate by the executors; and provided that 
neither the probate nor any other court should have any jurisdiction over 
the estate, except to probate and register the will. The will, after provid- 
ing for the education and support of the minor heirs out of the personal 
property, gave to the executors power, in terms, ‘‘ to take possession of all 
of said estate and manage and control and dispose of the same for the in- 
terest and benefit of the legatees under this will, and the payment of debts 
as hereinbefore specified.” Held: 

(1) The existence of debts authorized a sale of the real estate to pay them, 
the personal property being insufficient for that purpose, and the purchaser 
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WILLS — continued. 
of land from the executors was not bound to follow the money paid by him 
to see that it was applied to the payment of debts. 

(2) The desire expressed, that in no event should the estate be subjected 
to the jurisdiction of the courts in its administration, required a construg. | 
tion of its provisions which would invest the executors with power to sell >” 
land to pay debts when such sale was necessary, and when a resort tothe © 
courts would result in ordering such sale. : 

(3) Where the general intent of the testator is clear, and it is impracticable 
to give effect to all the language of the will expressive of some particular 
or special intent, the latter must yield to the former, but every expressed) 
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intent of the testator must be carried out when it can be. aa 
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(4) The general intent of a will overrules all mere technical and grammaf > 
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ical rules of construction. aes - 

(5) The purchaser of real estate from executors, acting under a power to are 
sell for the payment of debts, is not bound, for his protection, to see that 
there are debts. 

(6) If the suit be brought to recover back the property, a general allega- 
tion that debts existed to authorize the sale, without specifying them, ig 
good on general demurrer. 

(7) If the inventory of the property of the estate was never, in fact, filed, 
and the court having jurisdiction to require it to be filed, failed to require 
it, a purchaser at the executors’ sale, against whom suit was brought in 
1883, will be protected. Cooper v. Horner, 356. 

8. An executor under a will, vested with authority as such, without the 
intervention of the courts, to manage and control the estate in his discretion 
for the interest of the testator’s children, in their education, etc., and to 
“sell, exchange and dispose” of it as he may deem necessary for such in- 
terest, has authority under such will to incumber the estate by deed of trust, 
authorizing the trustee, on the failure to pay money borrowed, to sell the 
land. Faulk v. Dashiell, 642. 

9. In such a case the trustee, in default of payment of the loan and 
selling under the provisions of the trust deed, which authorized him, in 
the event of a sale, to “‘ make, execute and deliver to the purchaser a war- 
ranty deed to the property, signing my (the executor’s) name thereto, and] 
bind myself to warrant and forever defend the same,” etc., can make a deed ~ 
conveying all the interest of the estate in the land toa purchaser; and this, 7 
when the executor added the words ‘‘as executor of the will,” etc., to his 
signature to the trust deed, and in his capacity as executor acknowledged 
the said trust deed. In the case decided it appeared that the executor held J 
no other interest in the property than such as he held in his capacity ag 7 
executor. Id. 

10. When the power conferred by will on an executor is general, to carry 
out a particular object named, a resort to the ordinary and usual methods 
to accomplish the object comes within the scope of the power. Id. 


WITNESSES. See Evipence, 6, 7. 
WRITS. See JURISDICTION, 1. 


WRONGFUL ATTACHMENT. See Cuatre. Mortaace, 3, 4. MAaLicious . 
ATTACHMENT. 


WRONGFUL LEVY. See Action, 5,6. CHATTEL MortTGaaz, 3, 4. 














